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A District Court of the United States for the District 

of Columbia 

Habeas Corpus No. 19S5 

In the Matter or Thomas Jordon 

United States of America. 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washing¬ 
ton. in said District, at the times hereinafter mentioned, the 
following papers were filed and proceedings had. in the above- 
entitled cause, to wit: 

1 Petition for a writ of habeas corpus 

Filed April 19. 1939 

In the District Court of the United States for the District of 

Columbia 

Habeas Corpus No. 19S5 

In the Matter of Thomas Jordon 

The petition for a writ of habeas corpus filed by Thomas 
Jordon respectfully shows unto the Court the following: 

1. That he is a citizen of the United States and a resident 
of the District of Columbia and is at the present time unlaw¬ 
fully confined in the District of Columbia Reformatory at 
Lorton. Virginia, within the jurisdiction of this Honorable 
Court. 

2. He was indicted in the Supreme Court of the District of 
Columbia (now the District Court of the United States for 
the District of Columbia) on July 1. 1935. for the offense of 
murder in the first degree; he was convicted on March 27, 
1930. and was on April 3, 1936, sentenced to death in the elec¬ 
tric chair. 

3. The sentence of death was stayed from time to time by 
the President of the United States, and on June 11, 1937, the 
sentence was commuted to life imprisonment. On July 19. 
1937. he was transferred to the District of Columbia Reforma¬ 
tory at Lorton, Va.. where he has been confined since that 
time. 
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Petitioner believes, has been advised by counsel, and ac¬ 
cordingly avers that his detention is illegal, and that this il¬ 
legality consists in this, to wit: 

(a) A certain police incidental was in the possession of the 
United States Attorney, the Assistant United States 

2 Attorney, and certain police officers but was by these 
officials suppressed when it was found that this evidence 

would result in the acquittal of your petitioner. Since this 
important piece of evidence was not made available to the 
court and jury “as law and justice required” then the consti¬ 
tutional rights of petitioner were violated. See Frank v. Man- 
gum. 237 U. S. 309. and Mooney v. Holohan. 294 U. S. 103. 
Since it was the duty of the United States Attorney and tin* 

V %> 

Assistant United States Attorney to assist the jury in order 
that the jury might “well and truly try and a true deliverance 
make” with respect to the petitioner he was therefore denied 
the benefit of a fair and impartial trial. See Ponzi v. Fessen¬ 
den, 25S U. S. 254. 

(b) Petitioner says further that his constitutional rights 
wer£ violated inasmuch as the record clearly shows that the 
entire evidence upon which his conviction was based was so 
contradictory as to make it impossible of reconciliation. 

(c) Petitioner further says to the Court upon information 
and belief that the Pardon Attorney of the United States 
after a complete, thorough, and painstaking investigation 
recommended to the Attorney General that petitioner be par¬ 
doned but that this recommendation was rejected by the then 
Attorney General who asked instead that the President com¬ 
mute the sentence to life imprisonment, which was done. This 
peculiar action on the part of the Attorney General in re¬ 
jecting the recommendation of the Pardon Attorney has never 
been satisfactorily explained. 

Petitioner says further unto the Court that there is ample 
authority for the issuance of this writ and the purpose of 
it is not to make the habeas corpus petition serve the function 
of an appeal. He relics upon the following: Johnson v. 
Zerbst. 304 United States 45S; Bowen v. Johnston. S3 

3 Law Ed. 421. These cases hold that where constitu¬ 
tional rights are violated the injustices arising may be 

corrected by habeas corpus. In Bowen v. Johnston, S3 Law 
Ed. 421 (decided Jan. 30. 1939). the Supreme Court (Chief 
Justice Hughes) said: 

“'It must never be forgotten that the writ of habeas corpus 
is the precious safeguard of personal liberty and there is no 
higher duty than to maintain it unimpaired.” 
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Petitioner further says unto the Court that the Supreme 
Court on March 27. 1939. said: 

“We have frequently held that in the exercise of our appel¬ 
late jurisdiction we have power not only to correct error in 
the judgment under review but to make such disposition of 
the case as justice requires. And in determining what jus¬ 
tice does require the Court is bound to consider any change 
either in fact or in law which has supervened since the judg¬ 
ment was entered.” See State Tax Commission of Utah v. 
Van Cott. Supreme Court No. 491. Oct. Term 1938. 

Wherefore Petitioner prays that a writ of habeas corpus 
issue directed to Elwood Street. Director of Public Welfare, 
commanding him to produce the body of your petitioner be¬ 
fore this Court on a day and at an hour named in said writ 
and show cause if any he has why your petitioner should not 
be discharged from his illegal custody. 

Thomas Jordan. 

Subscribed and sworn to before me this 1st day of April 1939. 

I seal] Kenneth Dove. 

Notary Public. 

My commission expires September 16. 1942. 

Let this petition be filed without prepayment of costs. 

Joseph W. Cox. Justice. 

Let this writ issue returnable as per request of petitioner 
on the 3d day of May 1939 at ten o’clock A. M. 

. Joseph W. Cox. Justice. 

James J. Laughlin, 

Counsel for Petitioner. 

4 Writ of habeas corpus 

Issued April 19. 1939 

***** 

The President of the United States. 

To Elwood Street, Director of Public Welfare. Greeting: 

You are hereby commanded to have the body of Thomas 
Jordon detained under your custody, as it is said, together 
with the day and cause of his being taken and detained, by 
whatever name he may be called in the same, before the Hon¬ 
orable Joseph W. Cox. one of the Justices of the District Court 
of the United States for the District of Columbia in the United 
States Courthouse, city of Washington, on the 3rd day of May 
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1939. at 10: 00 A. M., after the receipt of this writ, to do and 
receive whatever shall then and there be considered of in his 
behalf, and have then and there this writ. 

Witness. The Honorable Chief Justice of said Court the 19th 
day of April A. D. 1939. 

[seal] Charles E. Stewart. 

Clerk. 

Bv Sophie Lyman. 

Assistant Clerk. 

marshal’s return 

Personally served a copy of the within Writ on within named 
Elwood Street. April 20. 1939. 

John B. Colpoys. 

U. S. Marshal in and for the D. of C. 

By A. P. Hare. 

Deputy U. S. Marshal. 

0 . 

5 Return and Answer 

Filed June 26. 1939 

* * * * * 

Comes now the respondent herein, Elwood Street. Director 
of Public Welfare, and for his return to the writ of Habeas 
Corpus heretofore issued herein, and for his answer to the 
petition filed herein says as follows: 

1. He admits that the petitioner is at present confined in 
the District of Columbia Reformatory at Lorton. Virginia, but 
denies that such confinement is unlawful. 

2. He admits on information and belief the allegations of 
paragraph 2 of the petition. 

3. He admits on information and belief the allegations of 
paragraph 3 of the petition that the sentence of death was 
stayed from time to time by the President of the United 
States and on June 11. 1937, the sentence was commuted to 
life imprisonment and that on July 19. 1937. he was trans¬ 
ferred to the District of Columbia Reformatory at Lorton, 
VaJ where he has been confined since that time. 

Your respondent denies upon information and belief that 
the detention of petitioner is illegal, and denies upon informa¬ 
tion and belief that the detention of petitioner is illegal in 
any respect as alleged in subparagraphs a. b. and c of the 
petition. 
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Further answering your respondent states upon informa¬ 
tion. and belief that there was no suppression of evidence at 
the trial of the petitioner, either by the United States At¬ 
torney’s Office, the Assistant United States Attorney who tried 
the case, or by any Police Officer. Your respondent states 
further upon information and belief that none of the 
6 constitutional rights of the petitioner were violated 
but that the petitioner was given a fair and impartial 
trial, and that the said trial was regular in every respect and 
according to law, all as disclosed in the Record filed in the 
United States Court of Appeals for the District of Columbia 
in the case of this petitioner entitled Thomas Jordan vs. 
United States of America, No. 6686, and in the opinion of 
the United States Court of Appeals reported in 66 App. D. C. 
309. 

Your respondent further says that the petitioner is being 
held by virtue of the Commitment attached hereto and made 
a part hereof. 

Wherefore the premises considered, your respondent prays 
that the Writ of Habeas Corpus heretofore issued herein be 
discharged and the petitioner remanded to custody. 

Elwood Street. 

Director of Public Welfare. 

District of Columbia, ss: 

I, Elwood Street, being first duly sworn on oath, depose and 
say that I am Director of Public Welfare for the District of 
Columbia; that I have read the foregoing return and answer 
by me subscribed, and know the contents thereof; that the 
matters and things stated of my personal knowledge are true 
and those matters and things stated upon information and 
belief I believe to be true. 

Elwood Street. 

Subscribed and sworn to before me this 2nd day of May 
1939. 

[seal] 

Arthur G. Cole. 

Notary Public, D. C. 

David A. Pine, 

United States Attorney, 

Allen J. Krouse, 

Assistant United States Attorney, 

Attorneys for Respondent. 
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[Dopy] 


Filed June 20. 1939 
Franklin D. Roosevelt 

PRESIDENT OF THE UNITED STATES OF AMERICA 

To all to whom these presents shall come , Greeting: 

Whereas Thomas Jordon was convicted in the District Court 
of the United States of the District of Columbia (then called 
the Supreme Court of the District of Columbia) of murder in 
the first degree, in violation of Section 21. Title 0. District of 
Columbia Code of 1929 (Section 79S of the District of Colum¬ 
bia Code of 1901). and on April third. 193(5. was sentenced to 
death by electrocution: and 

Whereas the said judgment of the District Court was 
affirmed by the United States Court of Appeals for the District 
of Columbia on November ninth. 1936; and 

Whereas pending consideration of the said Thomas Jordon's 
application for commutation of sentence, which was denied by 
me on April fourteenth, 1937. successive stays of execution 
have been granted by the said District Court, the last one 
expiring on May fourteenth. 1937; and 

Whereas a respite of thirty days, granted by me on May 
seventh, 1937. will expire June thirteenth, 1937. and the date 
of the execution is now set for June fourteenth, 1937; and 

Whereas it has since been made to appear to me that the 
circumstances of the case do not justify the infliction of the 
death penalty: 

Now. therefore, be it known, that I. Franklin D. Roosevelt, 
President of the United States of America, in consideration of 
the premises, divers other good and sufficient reasons me 
thereunto moving, do hereby commute the sentence of the said 
Thomas Jordon to imprisonment for life. 

In testimony whereof I have hereunto signed my name and 
caused the seal of the Department of Justice to be affixed. 

Done at the City of Washington this eleventh day of June 
in the year of our Lord One Thousand Nine Hundred and 
Thirty-seven and of the Independence of the United States 
the One Hundred and Sixty-first. 

By the President : 

(Signed) Franklin D. Roosevelt, 
(Signed) Homer S. Cummings, 

Attorney General. 
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$ [Copy] 

Filed June 26. 1939 

Department of Justice. 

Bureau of Prisons, 
Washington, July 7, 1937. 

To the General Superintendent. 

District of Columbia Penal Institutions. 

Whereas Thomas Jordon was convicted in the District 
Court of the United States of the District of Columbia (then 
called the Supreme Court of the District of Columbia) of 
murder in the first degree, in violation of Section 21, Title 6. 
District of Columbia Code of 1929 (Section 798 of the District 
of Columbia Code of 1901). and on April third. 1936, was 
sentenced to death by electrocution; and 

Whereas the President of the United States did, on June 
eleventh, 1937. for good and sufficient reasons, commute the 
sentence of the said Thomas Jordon to imprisonment for life: 

Now, therefore, be it known, that I. James V. Bennett, 
Director of the Bureau of Prisons, by virtue of the provisions 
of Section 753-f, Title IS. United States Code, as authorized 
representative of the Attorney General of the United States, 
do hereby designate the District of Columbia Reformatory at 
Lorton, Virginia, as the institution to which the said Thomas 
Jordon shall be committed for service of the sentence to 
imprisonment for life. 

And for the commitment and custody of the said Jordon, as 
herein specified, this order of designation, together with a 
copy of the President's commutation attached, shall be your 
sufficient authority. 

By direction of the Attorney General. 

(Signed) James V. Bennett. 

James V. Bennett, 

Director. 

9 Motion to reopen cause and to take additional 

testimony 

Filed September 2S. 1939 

***** 

Now comes the petitioner through his counsel and moves 
the Court to have the above proceeding reopened in order 
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to take additional testimony and in support of this motion 
attaches hereto and makes a part hereof affidavit of James J. 
Laughlin his counsel to which is annexed certain exhibits all 
pertinent and vital to this cause. 

James J. Laughlin. 
Counsel for Petitioner. 

Affidavit of James J. Laughlin 

Filed September 2S. 1939 


4 * * * ♦ 

District of Columbia. S. S. 

James J. Laughlin. being first duly sworn on oath as re¬ 
quired by law says that he was counsel for Thomas Jordon 
at the hearing in this Court on June 27. 1939. and that no 
order has been entered discharging the writ of habeas corpus; 
that since said hearing and very recently there has come to 
his knowledge and information certain very pertinent and 
vital facts and available evidence highly material and essen¬ 
tial to this proceeding; that such information came to his 
notice as a result of having had made available to him for in¬ 
spection the stenographic minutes of the Special Congressional 
Investigating Committee held in May 1937, which investiga¬ 
tion was behind closed doors and hitherto not available to 
1 deponent as counsel for Jordon; that attached hereto, 
10 1 as Exhibit 1 is a copy of testimony given by F. C. 

Schneider one of the eye witnesses to the robbery and 
murder of Mrs. Lizzie Jaynes and at pages 5, G. 11, 12. 13. and 
14 it is shown that the said Schneider testified that he was 
interviewed and gave a written statement to former Assistant 
United States Attorney Robb previous to the trial of Jordon 
for murder; that such testimony was in contradiction of the 
testimony given by the said Schneider in the habeas corpus 
proceeding when in answer to a leading question put to him 
by Assistant United States Attorney Krouse that the first 
time he was interviewed by Mr. Robb or any member of the 
United States Attorney’s office or gave any statement to Mr. 
Rob)b or any member of the United States Attorney’s office 
was on May 27, 1937; attached hereto as Exhibit 2 is a signed 
affidavit by the said F. C. Schneider in which he states that 
he had made such written statement before Jordon’s trial and 
that prior to the habeas corpus hearing already referred to he 
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was called to the United States Attorney's office and ques¬ 
tioned about the holdup and murder by Assistant United 
States Attorney Krouse and that he is desirous of correcting 
the mistake and error made in his testimony in the habeas 
corpus proceeding and desires to see a copy of the first signed 
written statement made before former Assistant United States 
Attorney Robb prior to Jordon’s trial to refresh his recollec¬ 
tion so as to be able to testify fully and accurately in the 
habeas corpus proceeding. 

(2) Deponent further says that through access to the 
minutes of the Congressional Committee already referred to 
and to the exhibits in such investigation consisting of written 
statements made by former police officer Thos. M. lleide and 
officers F. J. Haaek and M. J. Mahaney given before Pardon 
Attorney Daniel M. Lyons in April 1937. Copies of extracts 

from such testimony by said Heide. Haack. and Ma¬ 
ll haney are attached hereto and marked Exhibit 3. The 

testimony of these three witnesses appertain to the 
identification and description of the two robbers and slayer 
and is in conflict with the testimony of these three witnesses 
on these vital points in the habeas corpus proceeding. It is 
desired to recall them for further examination in the habeas 
corpus proceeding concerning this conflict in testimony. 

(3) There has also been made available to deponent through 
a certified copy of part of the original transcript of testimony 
in the second trial of United States v. Robert J. Barrett. Crim¬ 
inal No. 51170; the testimony of Robert J. Barrett and F. C. 
Schneider, witnesses in said trial and which is in conflict with 
the testimony of the said Barrett and Schneider in the habeas 
corpus proceeding on the questions of identification and de¬ 
scription of the robbers and slayer. This transcript was made 
available only during the past few days through a ruling by 
the Attorney General's office making an exception to the rule 
promulgated by the Attorney General relating to confidential 
documents, etc., in the United States Attorney’s offices. See 
Exhibit 4 attached hereto. 

(4) Deponent further says that through the minutes of the 
Congressional Investigating Committee already referred to 
he received first knowledge of the existence or identity of 
three additional eyewitnesses to the robbery and murder to 
wit: Carlton R. Long and Mrs. Carlton R. Long, 1353 Iris St.. 
NW., and Mrs. F. C. Schneider. 1352 Iris St. NW.. and it 
is desired by deponent in a reopening of the habeas corpus 
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proceeding to call these three additional witnesses to prove 
that their identity was known to the United States Attorney’s 

V V 

office prior to Jordon’s trial and their existence or identity sup¬ 
pressed or withheld from the Court. Jordon’s counsel. Mr. 

Bowman, and Jordon on his trial for murder. 

12 (5) In the habeas corpus hearing Pardon Attorney 

Daniel M. Lyons called as a witness on behalf of Jordon 
refused to testify concerning witnesses' testimony or state¬ 
ments which he had in his possession pertinent to the issues 
of the proceeding on the ground that he was precluded from 
so doing by reason of the rule or regulation of the Attorney 
General concerning the disclosing of confidential records; 
within the past few days the Attorney General’s office acting 
through Special Assistant Attorney General Alexander Holtz- 
hoff and with the consent of the Attorney General has agreed 
to waive the rule and make an exception thereto in this case 
and to permit the Pardon Attorney. Mr. Lyons, to answer the 
question on these statements and witnesses asked on the habeas 
corpus proceeding and to give testimony concerning them and 
to prpduce from the original records which are part of the 
official records of the Attorney General’s Office all written 
statements in the Jordon case which he has in his possession 
including statements of Heide. Haacke. Mahaney. Schneider. 
Mrs. Schneider. Mr. and Mrs. Long, and Mrs. Bell, and de¬ 
ponent desires on said rehearing requested herein to call Par¬ 
don Attorney Lyons for such purposes. 

(6) Deponent also desires on the rehearing to have the 
United States subpena for the purposes of rebuttal Jean Bier- 
holm a witness, of Mt. Vernon. N. Y.. who was a government 
witness against Jordon in his criminal trial and whose testi¬ 
mony on such trial was offered and received in evidence at 
the instigation of the United States Attorney (through As¬ 
sistant United States Attorney Krouse) in the habeas corpus 
proceeding on the ground that her testimony so received is 
contrary to the facts and to the truth. 

James J. Laughlin. 

Subscribed and sworn to before me this 2S" day of Septem¬ 
ber 1039. 

[sealI 


Lilliax A. Trammell. 

Notary Public, D. C. 
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13 Ex. 1 

Filed September 28. 1939 

Investigation of Charges of John M. Holzworth — In Re 
Police. District Attorney, and Judge—Irregularities in 
the Jordon Case 

Thursday, May 20. 1937 

House of Representatives. 
Subcommittee of the Committee on 

the District of Columbia. 

Washington. I). C. 

The subcommittee met 1:30 o’clock p. in., pursuant to ad¬ 
journment. in Room 41(3. Old House Office Building. Hon. Vin¬ 
cent L. Palmisano (Chairman of the Subcommittee) presiding. 
Mr. Palmisano. The Committee will be in order. 

STATEMENT OF FLOURNOY COOPER SCHNEIDER. 1:?AM IRIS 
STREET N\V„ WASHINGTON. D. C. 

Mr. Palmisano. Will you give your full name and address? 
Mr. Schneider. Flournoy Cooper Schneider; 1353 Iris 
Street MV. 

Mr. Palmisano. What is your business? 

Mr. Schneider. I am in the electrical business. 

Mr. Palmisano. Mr. Schneider, of course you know what 
we are discussing here is the Jordon case? 

Mr. Schneider. That is right. 

Mr. Palmisano. Will you tell us brieflv in your own wav it 
you were there the night of the robbery and the murder anti 
what you observed, et cetera? 

Mr. Schneider. From the time I entered until the affair 
took place? 

14 Mr. Palmisano. Yes. what happened? 

Mr. Schneider. Well, on Good Friday—I don’t re¬ 
member the date, that particular night, my wife and another 
couple were down town to a movie and then later went to the 
Garden Tea Shoppe to have ice cream. We arrived there 
about 7:30 and took our table about midway back in the store. 
I don’t know whether you know the store. It is rather 
long- 
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Mr. Bates: Where is the store? 

Mr. Schneider. Columbia Road just oft* of ISth. We 
ordered, after going back in the room. I was seated in such 
a position that I could see the front door. These two men 
came in and had hooded mask on of the type that is put all 
over the head and comes down over the nose, and the other 
was unmasked at the time; and it was all so sudden it just 
didn't dawn on me it was a hold-up. But one of the men had 
a revolver in his hand. I don’t know whether both had at the 
time and I don't remember hearing anything said at the time. 
There was no commotion. But while one was the taller of 
the two. botii were of medium height. 

Mr. Palmisano. What do you call medium height? 

Mr. Schneider. Between 5 foot G and 10—between 5 feet 
G and five foot 10 I would say is medium height. There was 
not enough difference between the height of the two to call 
one short and one tall. 

And the taller of the two stationed himself at the door. He 
was the one who was masked and he stood facing the people in 
the store. 

Then the other fellow, the shorter of the two, walked around 
to Mrs. Jaynes, the cashier. 

Mr. Palmisano. I would like to interrupt at this point. 
You state the fellow who came in masked had a gun in his 
hand. 

15 Mr. Schneider. That is right. 

Mr. Palmisano. Now. you say the same fellow stood 
at the door? 

Mr. Schneider. That is right. 

Mr. Palmisano. While the other fellow walked in? 

Mr. Schneider. While the other fellow walked around to 
Mrs. Jaynes, the cashier's window? 

Mr. Palmisano. Did he have a gun in his hand? 

Mr. Schneider. That I didn’t notice. 

Mr. Palmisano. The first fellow had a gun? 

Mr. Schneider. Yes. He stood guard at the door. I could 
notice he had a revolver in his hand because he stood there 
in that pose. And this fellow went around to Mrs. Jaynes. 
Of course. I could not hear what went on. He stood there a 
fraction of a minute. 

Mr. Palmisano. Was he masked? 

Mr. Schneider. No. sir; And after he talked to Mrs. Jaynes 
he continued in back of the counter where the help would go 
behind, walked on back to another young lady who was be¬ 
hind the counter, which was then a little forward of where we 
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were sitting; and he evidently heard something. Of course, 
we could not hear what was said. Then he continued on 
back behind the counter, to the position we were—just oppo¬ 
site where we were; and about the time he got opposite us 
then he made some remark to the effect that “This is a cheap 
joint” or something to the effect that he was disappointed 
with what they were getting. 

And with those words he turned around behind the counter 
and started back and as he did so he then pulled his mask 
down. 

Mr. Palmisano. He was masked, too? 

Mr. Schneider. Not at the time. He had something on 
his head which appeared to be a cap but when he turned 
lb around and started back to Mrs. Jaynes, then he pulled 
this down. 1 hadn't noticed it before then. It had 
the appearance of a cap probably rolled up. But he was 
unmasked until he started back behind the counter. 

Then, when he got back to Mrs. Jaynes- 

Mr. Palmisano (interposing). What location was she in— 
half way back? 

Mr. Schneider. She was right at the front; the cashier 
window is right at the show window, sir; and about the time 
he reached Mrs. Jaynes somebody then started to come in the 
store and did come in. I think it was a woman and I think 
that kind of made the two fellows nervous, and it was very 
shortly thereafter I heard a shot. 

Mr. Palmisano. That is before he got back to Mrs. Jaynes? 

Mr. Schneider. No; he had got back to her by that time, 
when this other party came in the store. Then we heard a 
shot, and with that I heard the remark “Let’s get out of here;” 
and with that the two fled out of the store. 

Then I ran up to Mrs. Jaynes and asked her if she was 
shot. She said “I don’t know. My left leg seems to be 
numb.” So, I called an ambulance. 

So. by that time I ran to the front door but I didn’t go out. 
The men seemed to be in difficulty immediately getting away 
from the store. They had an automobile right out front, 
but they had to start the motor, because it was quite awhile 
before they got away. 

Then, I came back to my table. By that time our waitress 
had brought our cream. Everybody was upset then, and it 
was very shortly thereafter two police cars came, and then 
there was a lot of questioning by the policemen of Mrs. 
17 Jaynes, and I think Mr. Sloat was called down to the 
store. 
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And then we were served our ice cream and we ate our ice 
cream and still Mrs. Jaynes appeared to be in good health 
and all—I mean by that, she was able to get up and walk 
around and talk to different ones, and yet she didn’t know she 
was shot. 

That was Friday night and it was not until Monday. I think 
it was. before she died. 

Mr. Shafer. You left the place that night thinking she was 
all right? 

Mr. Schneider. Yes. sir; and every one else did. 

Mr. Shafer. You were seated midway back in the store? 

Mr. Schneider. That is right. 

Mr. Shafer. You had a good view of these men as they 
came in; is that so? 

Mr. Schneider. I was quite a ways from them. 

Mr. Shafer. You were quite a ways from them? 

Mr. Schneider. Yes. sir. 

Mr. Shafer. Were you able to identify these men? 

Mr. Schneider. No. sir. 

Mr. Shafer. Had you ever seen this man Jordon? 

Mr. Schneider. No, sir. 

Mr. Shafer. You were never asked to see him? 

Mr. Schneider. I was never asked to go down to appear. 
I have been to a line-up. 

Mr. Bates. What? 

Mr. Schneider. I have been to different line-ups. but not 
in reference to Jordon. 

Mr. Shafer. Let me ask you: At the time, right after this 
thing happened, were you called to the District Attorney’s 
office to make a statement? 

IS Mr. Schneider. I was called there, but I cannot say 
whether it right after that. I recall going to Mr. Robb, 
and I believe as I understand it. he was not in the office at 
that time. 

Mr. Bates. Who was he? 

MrJ Schneider. Assistant District Attorney, under Mr. 
Garnett. 

Mr. Shafer. Mr. Robb is Assistant District Attorney? 

Mr. Schneider. Yes. 

Mr. Shafer. You say he was not in the office at that time? 

Mr. Schneider. I have been told since he was not. 

Mr. Palmisano. Wait. Let us get this straight. Do you 
mean 1931 or 1935? 

MrJ Shafer. I mean at the time this shooting took place or 
immediately thereafter. 
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Mr. Palmisano. 1931? 

Mr. Shafer. 1931. 

Mr. Schneider. I really don’t remember the year. 

Mr. Shafer. It was soon after this shooting? 

Mr. Schneider. I don't know how soon. I have been down 
there twice. I don’t remember. I remember the last time, 
just recently. 

Mr. Bigelow. It was before this last time? 

Mr. Schneider. Oh. yes; before Jordan was brought here, 
I do know that. 

Mr. Shafer. Now. Mr. Schneider, you say that these two 
men were of medium height and what do you say in your 
estimation is “medium height’’? 

Mr. Schneider. Well. I would term a man between 5 foot 
0 and 5 foot ten—I come under the height I would call 
19 medium height. I am about 5 foot 10. 

Mr. Shafer. You were never asked to attend a police 

line-up? 

Mr. Schneider. Oh. yes—not for Jordon; I have been down 
two or three times. 

Mr. Shafer. You were not asked at that time to attend a 
police line-up? 

Mr. Schneider. What time do you mean? 

Mr. Shafer. To identify any man who might have been 
engaged in this murder. 

Mr. Schneider. Yes; I have been down two or three times 
to identify line-ups of suspects who have been arrested, to 
see if I recognized one or two of the Jordon killers. 

Mr. Shafer. You have never been able to identify them? 

Mr. Schneider. No, sir. 

Mr. Shafer. You have never seen Jordon? 

Mr. Schneider. I have never seen Jordon, never been asked 
to come down to see him. 

Mr. Bigelow. May I ask a question? What did he say as 
to the relative height of these men? 

Mr. Shafer. That they were both medium height. 

Mr. Schneider. There was so little difference I would not 
call one a real short man and one a real tall man. 

Mr. Palmisano. I think he said one was about 5 foot 10 
and one about 5 foot 6. 

Mr. Bates. I don’t think he said that. I think he said one 
was a little taller than the other. 

Mr. Schneider. That is right. 

213160—40 2 
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Mr. Bates. Mr. Chairman, in order to get back to the 
beginning, because I interrupted, about what the police 
did 

20 Mr. Shafer. Do you think you could identify the 
man who shot Mrs. Jaynes if vou confronted him? 

Mr. Schneider. I doubt it now—it has been so long. 

Mr. 1 Shafer. Could you have identified him at that time? 
Mr. Schneider. I might have. 

Mr. Shafer. You are not positive? 

Mr. Schneider. No. 

Mr. Bates. Mr. Schneider, at the time you were in the store, 
this thing all happened? 

Mr. Schneider. Yes. 

Mr. 1 Bates. What did the police say about it? When the 
police' came there within a certain period, how long was it? 

Mr. Schneider. It seemed about a minute: it was very 
quickly. 

Mr. Bates. As a result of your telephone? 

Mr. Schneider. I didn’t telephone to the police. 

Mr. Bates. Who did telephone them? 

Mr. Schneider. I believe I read—I don't know. 

Mr. Bates. Anyway, within a minute they were there? 

Mr. Schneider. Yes. 

Mr: Bates. When the police came you were still there? 

Mr. Schneider. Yes. 

Mr. Bates. And your wife? 

Mr! Schneider. And my wife, and another couple. 

Mr. Bates. Did the police interrogate you at that time? 

Mr. Schneider. Never. 

Mr. Bates. Did they take your name and address? 

Mr. Schneider. No. sir: they did not take my name and 
address. 

21 Mr. Bates. How was it you were asked to come down 
and look at the line-up? 

Mr. Schneider. That was on Friday night it happened. On 
Saturday my wife happened to see Jenkins on the police scout 
car driving in our neighborhood and we knew him very well 
for years back. My wife happened to see Jenkins—I don’t 
know how it came about, but in the course of the conversation 
she said she thought it odd we had not been questioned, and 
he evidently took our names and turned it in. 

And then a couple of days, I think it was Monday night. 
Detective Hughes, who was taking care of the case at the time, 
came out to my house and had an interview with my wife 
and I. 
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Mr. Bates. Did the police that night interview any one of 
the four in your party? 

Mr. Schneider. No, sir. 

Mr. Bates. I presume they did interview Mrs. Jaynes? 

Mr. Schneider. That is right. They went up to her cage. 
She just remained in her seat at the window quite a while and 
then after completing the interview with the police she got 
down and walked around the store. But at no time were the 
police at our table, and at no time- 

Mr. Bates. And that moment Mrs. Javnes didn't know 

V 

whether she had been shot or not. 

Mr. Schneider. She didn’t seem to know. She said she felt 
numb in her left leg. but didn’t know whether she has been 
shot or not. 

Mr. Bates. Did the police look at her clothes? 

Mr. Schneider. I think the police examined her clothes 
roughly and could not find any bullet wounds or any appear¬ 
ance of her being shot, no tear in her clothing or anything 
that you could see. 

22 Mr. Bates. I think it is strange this gentleman was 
not interviewed. 

Mr. Shaker. Not so strange, from the fact that at the time 
of the shooting Mrs. Jaynes herself didn’t know she was 
shot. 

Mr. Bates. What I would like to know from you. Mr. 
Schneider, is that when those two police officers came in after 
they interrogated Mrs. Jaynes did they leave the store imme¬ 
diately? 

Mr. Schneider. I am a little doubtful as to how long they 
were there, but some remained longer than others. 

Mr. Bates. How many were there altogether? 

Mr. Schneider. I think there were four, two from each 
of the cars—two scout cars arrived, and mv recollection right 
now is that two of the officers hurried away to try to follow 
the car while the other two staid to cover the investigation. 

Mr. Bates. The investigation, which didn't include any 
interrogation of your party? 

Mr. Schneider. No. sir. 

Mr. Bigelow. I would like to ask a question. There was 
a difference in the height of these two men, you noticed? 

Mr. Schneider. Slight. 

Mr. Bigelow. Which one of the two men. the taller or 
shorter, do you think approached Mrs. Jaynes? 

Mr. Schneider. The shorter of the two. 
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Mr. Bigelow. You don’t know whether or not the short 
man had a pistol? 

Mr. Schneider. No. sir. 

Mr. Bigelow. You didn't see the pistol? 

Mr. Schneider. No. sir. 

Mr. Bigelow. You did hear the shot? 

Mr. Schneider. Yes. sir. 

Mi 1 . Bigelow. You said the taller man did have a 
pistol? 

23 Mr. Schneider. I noticed his pistol, but I didn’t 
notice one on the other fellow. 

Mr. Bigelow. But now you think the short fellow was the 
man who did the shooting? 

Mr. Schneider. No. I might add this: I feel sure it was 
tiie one who went behind the counter who did the shooting, 
because the position Mrs. Jaynes was in she could not have 
been shot bv the man at the door, because mv recollection is 

J V V 

he didn’t leave his station at the door at the time. 

Mr. Bigelow. And he was the taller of the two men? 

Mr. Schneider. Yes. sir. 

Air. Palmisano. Did you notice the little fellow’s hair? 

Air. Schneider. No. sir. 

Air. Palmisano. Have you ever said anything about having 
dark hair and brown eyes? 

Air. Schneider. I really was not close enough to notice his 
eyes. I might say this, just from vague recollection they were 
both of a fair type. 

Alt. Palmisano. But you didn’t recognize the hair? 

Air. Schneider. No: both of them were covered so far as 
hair was concerned. 

Air. Bates. What do you mean by “fair type’’? 

Air. Schneider. I mean by that. I would not take either 
one to be of a type where they had dark skin and dark hair 
or eyes, because I would describe those as being dark. 

Air. Bates. Were you ever interviewed by the District 
Attorney at any time? 

Air. Schneider. You mean by Air. Garnett, the District 
Attorney? 

Air. Bates. Who is the prosecuting officer here? 

24 Air. Palmisano. Garnett. 

Air. Bates. Were you ever interviewed by him or any 
of his assistants? 

Mr. Schneider. Well, by Mr. Robb. 

Air. Bates. By Air. Robb? 

Air. Schneider. Yes. 


THOMAS JORDON VS. KLAVOOD STREET 


19 


Mr. Bates. And when did that occur? 

Mr. Schneider. About a week ago. I believe, was the last 
time. 

Mr. Bates. What was that in connection with? 

Mr. Schneider. Just to give him another—well. I don’t 
know how to put it: in other words, in plain words, what 
happened that night; what I have given here? 

Mr. Bates. During the trial of Jordon or before the trial 
were you at any time heard by the District Attorney or his 
office? 

Mr. Schneider. Bv Mr. Robb, before Mr. Jordon was tried. 

Mr. Bates. How long before? 

Mr. Schneider. That I don’t remember just what time 
elapsed. 

Mr. Bates. Did you ever give a statement to the Police 
Department at the time of these robberies or even after you 
was summoned down to look over the line-up? 

Mr. Schneider. In the Police Department? 

Mr. Bates. They never asked you for a statement? 

Mr. Schneider. Only Detective Hughes came to my house 
and interviewed us. 

Mr. Bates. Did he take it down? 

Mr. Schneider. That I don’t remember. He asked 
questions. 

25 Mr. Bates. A short time before the trial you never 
were interviewed by anybody? 

Mr. Schneider. Sure; a short time, before the trial I was 
interviewed by Mr. Robb and gave my statement, but I don’t 
remember how long it was before that Jordon trial. 

Mr. Bates. Was Jordon arrested at the time you gave the 
statement? 

Mr. Schneider. I don’t remember; I don’t think he was. 

Mr. Bates. You don’t think he was? 

Mr. Schneider. No; because they didn't have him arrested. 
They were arresting different men for other hold-ups and 
things and interviewing them. 

Mr. Bates. Did Mr. Robb ever intimate that you would 
be helpful to him in the prosecution of the case and be glad to 
have you at the trial? 

Mr. Schneider. He didn't exactly say: just wanted my 
version of what I saw happened there. 

Mr. Bates. Did he take it down in writing? 

Mr. Schneider. He had a stenographer take it down. 

Mr. Palmisano. As I understand it, at the time of the 
shooting, in 1931. you had been sent for by the District 
Attorney and you did; is that correct—this was in 1931? 
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Mr. Schneider. I don't remember when I was called to 
Robb's office. I don’t remember whether it was right after the 
shooting or not. 

Mr. Palmisano. Right after Good Friday? 

Mr. Schneider. I was called to Robb’s office but I cannot 
recall when it was. 

Mr. Palmisano. That was in 1931 right after the murder 
was committed—how long after the murder was committed 
was it that you were called? 

26 1 Mr. Schneider. That I don’t remember: 1 have no 

recollection. 

Mr. Palmisano. Would it be a month, two months, or a 
year? 

Mr. Schneider. I don’t recall. I have no understanding 
of time when I was called the first time. 

Mr. Palmisano. How many times were vou called? 

Mr. Schneider. Twice. 

Mr. Palmisano. You were called before the trial about a 
year 1 or so ago; vou were called then and interviewed bv Mr. 
Robb? 

Mr. Schneider. 1 don’t know just when; it was before the 
Jordon trial, but 1 don’t know how much before, whether 
right after the shooting or just before the trial. 

Mr. Palmisano. The trial, as you understand, was some 
time in 1935- 

Mr. Bates. Last year. March 1936. 

Mr. Schneider. Before that. 

Mr. Palmisano. How long before that? Could you give 
an approximation? 

Mr. Schneider. I don’t know. 

Mr. Palmisano. January or February? 

Mr. Schneider. I have not any recollection. The only 
way you could tell- 

Mr. Palmisano. (interposing). Did you tell Mr. Robb at 
the time whether you could identify these men? 

Mr. Schneider. 1 think I told him at the time I was a 
little doubtful whether I could. 

Mr. Bates. Who was in the party with you that night? 

Mr. Schneider. My wife and myself, and Carlton R. 
Long. 

27 Mr. Bates. Who was the other party? 

Mr. Schneider. His wife. 

Mr. Bates. Where do they live? 

Mr. Schneider. Right across the street from me. 
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Mr. Bates. Now? 

Mr. Schneider. Yes; opposite 1353 Iris Street, the even 
number. 

Mr. Bates. Were they ever interviewed about the case? 

Mr. Schneider. Not to my knowledge. 

Mr. Bates. Was your party, other than Mrs. Jaynes, the 
only one in that store that night? 

Mr. Schneider. No. sir. 

Mr. Bates. How many were there? 

Mr. Schneider. I don’t remember seeing all of them, but I 
would say at least two or three other parties—not big, maybe 
two at one table and two at another. There were several 
people in the store. 

Mr. Bates. Did you follow up the Jordon case? 

Mr. Schneider. Some: I read it in the papers. 

Mr. Bates. Do you know whether at any time during 
the course of the trial any eyewitness appeared for the 
prosecution? 

Mr. Schneider. I just remember vaguely of maybe one of 
the witnesses appearing. I don’t recall. 

Mr. Bates. One of the waitresses appeared? 

Mr. Palmisano. Oh. yes: she worked there for Mrs. Jaynes. 

Mr. Bates. They were there in the store that night? 

Mr. Palmisano. Yes. 

Mr. Bates. So far as you know neither you nor your friends 
were ever invited to take a look at Jordon? 

28 Mr. Schneider. No. 

Mr. Bates. You never took that trouble? 

Mr. Schneider. No. 

Mr. Bates. Your friends never did go there? 

Mr. Schneider. No. 

(Thereupon informal discussion was had which the reporter 
was directed not to record.) 

Mr. Palmisano. That is all. Thank you. Mr. Schneider. 

Mr. Schneider. I need not wait? 

Mr. Palmisano. No. 


Ex. 2 

Filed September 28, 1939 


AFFIDAVIT OF FLOURNOY C. SCHNEIDER 

I, Flournoy C. Schneider, being first duly sworn on oath as 
required bylaw deposes and says that after the murder of Lizzie 
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Jaynes and before the trial of Thomas Jordon for this murder 
I was called to the office of the United States Attorney for the 
District of Columbia and made a statement before Assistant 
District Attorney Robb and a stenographer in which I told all 
that I knew and saw about the holdup and murder, including 
the best description I could give of the two robbers. Also that 
within six months previous to the Jordon habeas corpus hear¬ 
ing in June 1930, I was called to the United States Attorney’s 
office and questioned and asked about the holdup and murder 
but am not sure whether I was shown my previous written 
statement made to Mr. Robb. I have been shown my testi- 
1 mony before the habeas corpus proceeding and made an 
29 honest error in testifying that the first time I made a 
statement to Mr. Robb was in May 1937. after Jor¬ 
don’s trial. I shall be very glad and am desirous of correcting 
this mistake or error in any proper way and would like to get 
a copy of my first written statement to do so. 

Flournoy C. Schneider. 

Subscribed and sworn to before me this 28 day of September 
1939. 

[seal] Rudolph T. Harrell. 

Notary Public, D. C. 


Ex. 3 

Filed September 2S. 1939 

Extracts From Statements Given to U. S. Pardon Attor¬ 
ney Lyon’s by F. J. Haack. Thomas F. Heide, and Ser¬ 
geant M. J. Mahaney 

FROM OFFICER F. J. HAACK 

Q. At any time during this conversation (with Mrs. Jaynes 
a few minutes after the robbery) did she describe the men 
who came into the shop? 

A. We asked her the description. 

Q. Now, what description did she give? 

A. No. 1 was 23 to 25 years, six feet tall, wearing a mask, 
blue suit. No. 2 about six feet tall, gray eyes, and fair hair, 
no weight given—he held the gun * * * When she gave us 
the description we jotted it down in the notebook. 

Q. Between Mrs. Jaynes and the waitress you got this 
description? 

A. Yes. 


THOMAS JORDON VS. ELWOOD STREET 23 

Q. But did Mrs. Jaynes give you that description clear 
enough? 

30 A. Yes; she did. She gave us the description. 

Q. Was it a clear statement? 

A. Yes. a clear statement. 

Q. Then it was clear and unmistakable? 

A. Yes. She wasn’t hysterical at all. She was a nice old 
lady. 

Q. Were you ever asked to appear before the court? 

A. No. 

Q. Grand Jury? 

A. No. 

Q. At any trial? 

A. No. 

Q. To state what you saw at that shop on the night of the 
murder? 

A. No. 

Q. When do you recall was it first called to your attention 
that the man convicted of this murder had a different appear¬ 
ance from that of the men described in this report? 

A. I was never notified of any developments in the case at 
all. 


FROM OFFICER F. J. HAACK 

Q. Will you tell us now what description she (Mrs. Jaynes) 
gave you of these two men? 

A. She described No. 1 as being 23 to 25 years old. 6 feet 
tall, wearing a mask and a blue suit. No. 2 about 6 feet tall, 
gray eyes, fair hair, no weight given—who held the gun. 

Q. It is correct that that is what she said to vou? 

A. It is. 

Q. Who was present when she said that to you? 

A. My partner. Haack. 

Q. You wrote that down? 

31 A. Yes; in a little notebook I generally carry. 

Q. Now t are you able to say from that that either of 
these ladies gave the same description? 

A. I would say “yes. they all gave the same description/’ 

Q. When, if ever, did you ever hear that the man wanted 
in the T Shoppe murder was a short man? 

A. I couldn’t say that either. 

Q. Were you a witness before the Grand Jury? 

A. I don’t- think I w’as. 

Q. Either in 1931 or 1935? 

A. No, sir. 
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Q. Were you a witness in the police court when Jordon was 
first arrested? 

A. No. I have never seen Jordon. 

Q. I Have you ever been asked by anybody in the Depart¬ 
ment' or in the Government Service for your story about the 
case as you are giving it now? 

Q. Never until you sent for me. 

Q. Even in the last few days you haven't been approached 
by anyone? 

A. Absolutely no. 

Q. Were you asked by Holzworth if he could see you this 
morning? 

A. My wife said that somebody called on the telephone and 
said they gave a name of a lawyer and said he wanted to see 
me about a case that Officer Haack and I had had. He didn’t 
mention what it was. 

Q. Were you ever asked to appear before any court? 

A. Not to my recollection; no. sir. 

DETECTIVE SERGEANT M. J. MAHANEY 

Q. To whom was the first person you talked? 

A. I talked to Mrs. Jaynes. 

32 ' Q. Will you tell us what you said to Mrs. Jaynes and 

what she said to you? 

A. Well. I talked to Mrs. Jaynes there—I tried to get a 
description of these men. She told me that one man came 
in—she said there were two men but one came in and de¬ 
manded the money and I understood her to say “Here it is— 
take it” and that he had taken it and backed out when the 
shot was fired. I asked about general make-up and she said 
at that time he was in the neighbor’ of six feet tall and I 
asked her if he was as tall as I and she said yes. 

Q. Which man was that? 

A. That was the first man that came in. And I asked her 
in reference to the second man. I think she said about the 
same height as the first man if I understood her to say, if I 
remember correctly, either fair complected or fair hair or 
something to that effect. 

Q. What if any report did you make as to- 

A. I didn’t make any report other than just a statement 
that I had interviewed her. 

Q. How tall are you. Sergeant? 

A. In the neighborhood of five feet ten or eleven. 

Q. Did Mrs. Jaynes in her own words use you as an ex¬ 
ample? 
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A. The first man she said she was more than sure he was in 
the neighborhood of six feet tall and the same for the second 
man. 

33 Ex. /, 


Filed September 28. 1939 

District Court of the United States for the District of 

Columbia 


Criminal 51170 


In re United States 


vs. 

Robert J. Barrett 

Mr. Whelan. Call Mr. Schneider. 

Whereupon E. C. Schneider, was called as a witness by 
and on behalf of the defendant and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Whelan: 

Q. State your full name. 

A. E. J. Schneider. 

Q. What is your occupation? 

A. Electrical business. 

Q. How long have you been engaged in the electrical 
business? 

A. About fifteen years, myself. 

Q. Do you know Mr. Barrett, the defendant here? 

A. Yes, sir. 

Q. Detective Barrett? 

A. Yes; sir. 

Q. Did you at any time have a conversation with him and 
other officers about the Jaynes murder case? 

A. Yes, sir. 

Q. By the way. on the night of April 3rd, Good Friday 
night. 1931, where were you? 

34 A. At w’hat time? 

Q. At night time, about 11 o’clock. 

A. I don’t know exactly, about 11 o’clock. I was at the 
theatre, and after the theatre we went to the Garden Tea 
Shoppe for refreshments. 
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Q. Was the Garden Tea Shoppe robbed that night? 

A. Yes. sir. 

Q. Was anybody shot there? 

A. Yes. sir. 

Q. Did you have any information of facts and circumstances 
or did you see anything which you later told this defendant. 
Detective Barrett? 

A. Yes, sir. 

Q. Tell the Court and Jury what it was you told the de¬ 
fendant Barrett about what you knew of the robbery. 

A. I went into the Garden Tea Shoppe, as near as I remem¬ 
ber. around 11:30 Friday night. I had some other people with 
me. We ordered ice cream, and while we were waiting to be 
served, these two young fellows came in the front door. One 
had a mask on. and the other did not. The one that had 
the mask on. if I remember right, was the one that went 
behind the counter. Did you tell all this to the detectives, in¬ 
cluding Mr. Barrett? 

A. Yes. sir. 

Q. All right. 

A. The one that was masked, if I remember right, was the 
one that held up Mrs. Jaynes and was next to the cashier. 
The other one came in and stood by the door, the front door, 
at the entrance, and he had no mask on. He finally put a 
mask 1 on later. The other one that went behind the counter 
after he held up Mrs. Jaynes, he went farther along the 
35 counter and stopped another young lady behind the 
counter and asked for her money. Then he came up 
near where we were sitting, still behind the counter. I think 
about that time he pulled his mask off. Then he went back 
and stayed by Mrs. Jaynes quite a while, and we thought they 
were getting ready to go out. and all of a sudden we heard a 
shot fired. Then they didn't lose much time getting out. 

Q. Did you get a good enough look at these men to describe 
them as to their general appearance? 

A. Not very well. I really was not paying much attention 
to them when they came in. It was all very quiet, not a 
word spoken. 

Q. Did you know a hold-up was going on? 

A. I did not at the time. 

Q. When did you first learn of it? 

Mr. Richards. I say all this is contrary to your Honor’s 
ruling. 

The Court. We are not trying the murder case. 
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By Mr. Whelan: 

Q. Did you give Mr. Barrett a description of the men? 

A. At that time I did. 

Q. What was the description? 

A. I don’t remember, it has been so long back. One was 
a young fellow—both of them. I would say they were around 
five feet ton. and anywhere from 125 to 140 pounds, as near 
as I remember. 

Q. Did you go to detective headquarters on the night of 
April 7th. to see whether or not you could identify anybody 
at a police line-up? 

A. I don't remember the date, but I went there one night 
following that. 

Q. Were you there to see whether or not you could identify 
any one you had seen at the shop the night of the rob¬ 
bery? 

36 A. That is right. 

Q. How many people did you see in that line-up? 

A. Either four or six. if I remember right. 

Q. Was there a special light there? 

A. Yes. sir. 

Q. Could you see the features of the persons you were look¬ 
ing at on the platform? 

A. Yes; very clearly. 

Q. Did you notice any persons there in that line-up that 
night whose eyes were blacked, or who had a cut nose, or cut 
lips, or any other bruises on their face? 

A. No. sir; I couldn’t say that I did. 

Mr. Whelan. That is all. 

Cross-examination by Mr. Richards: 

Q. Could you say that you did not? 

A. I did not see any. 

Q. You didn’t see anybody that had any bruised or swollen 
lips? 

A. That is right. 

Q. Were you looking for any such thing as that? 

A. Not exactly. I was trying to recognize them. 

Mr. Richards. Thank you very much. That is all. 

Mr. Whelan. That is all. 

(Witness excused.) 

The Court. We will recess at this point until one-thirty. 

(Whereupon, at 12: 30 o’clock p. m.. a recess was taken until 
1:30 o’clock p. m.) 
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Air. Whelan. I will call Mr. Barrett. 

37 Whereupon Robert J. Barrett, the defendant herein, 
called as a witness in his own behalf, having been first 

duly sworn, was examined and testified as follows: 

Direct examination by Mr. Gardiner: 

Q. State your full name. 

A. Robert Joseph Barrett. 

Q. What is vour age? 

A. 31. 

Q. Where do you live? 

A. 526 First Street SE. 

Q. How long have you lived in Washington? 

A. All my life. 

Q. Are you a married man? 

A. Yes. sir. 

Q. Living with your wife and family? 

A. Yes. sir. 

Q. How long have you been on the police force? 

A. Eight years: seven at the time of this trouble. 

. Q. What positions have you held on the police force? 

A. Private, precinct detective, and detective sergeant. 

Q. What position did you hold in the police department, 
if any. on the 6th of April 1931? 

A. Detective sergeant. 

Q. Stationed where—at police headquarters? 

A. Police headquarters. Detective Bureau. 

Q. Working under whom? 

A. Inspector Burke. 

Q. Who had charge directly? 

38 A. Inspector Shelby at that time. Pardon me. It 
was Inspector Burke later. 

Q. And under Inspector Shelby, you were working under 
whom? 

A. 'Under three lieutenants assigned to the bureau. 

Q. Who were they? 

A. Lieut. Emery. Lieut. Weber, Lieut. Cox, and Inspector 
Shelbv. 

V 

Q. You are related to Capt. Kelly. I think. 

A. He is my uncle. 

Q. Were you or not assigned at any time to this Garden 
Tea Shoppe robbery on Columbia Road, and if so. when and 
by whom? 

A. Easter Sunday evening at six-fifteen I reported at the 
Detective Bureau from a detail I had been on all day. 
Lieut 1 . Weber told me to stay and wait until Hughes got to 
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the bureau; that he had sent for him; that Mrs. Jaynes had 
died; that Hughes’ partner was off. and he wanted me to work 
with him that night. I waited until Hughes got there, and 
after that I worked along with Hughes. Before we left Lieut. 
Weber told Hughes and I to meet him at Eighteenth and 
Columbia Road at 12 o’clock; that he had some information 
and wanted to work with us that night, which he did. 

Q. What information did he give you when you met him at 
ISth and Columbia Road? 

A. He gave us some information. 

Q. Tell us what he said. Tell the Court and jury what he 
said. 

A. He told us he wanted to take us to the rear of the On¬ 
tario apartment. He said it would be hard to get to the rear 
of that apartment unless somebody in that neighborhood 
could show us how to enter it; that it was a peculiar situation 
in the back. He said the tags that were used on the car were 
stolen from the janitor's car at the Ontario Apartment. 
39 which was parked right beside his window. We met 
him at 12 o’clock and went to the apartment with 

him. 

Q. What did you do? 

A. We talked with the janitor and later went to several 
other places. 

Q. What did the janitor say to you? 

A. He said he was surprised; that he didn't know the tags 
were stolen until Hughes had told him about it. before we 
were there. He said that he didn’t know his tags were gone 
until Hughes told him they had been stolen. 

Q. Where were those tags found, if you know? 

A. Those tags were wired on top of the tags that were on 
the car that belonged to Leo Finn, who lived in the 2700 
block on Connecticut Avenue, the same block in which the 
Chrysler car was found. 

Q. Do you mean the Chrysler car that was identified- 

A. As being in the Garden Tea Shoppe robbery. 

Q. What else w-as said or done? Tell the jury everything 
from that time on. 

A. Lieut. Weber. Hughes, and I and several other members 
of the Homicide Squad that night visited practically every 
restaurant in the city w’hich was open, looked crowds over, 
made inquiry everywhere that we knew. 

Q. Inquiry for what? 

A. About the two young men that held up Mrs. Jaynes and 
shot her; shot her at the Garden Tea Shoppe. 
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Q. Proceed. 

A. Friday. April 3. 1931, about 11: 30 p. m. 

Q. 'Proceed. Did you go to any drug stores? 

A. The first thing the next morning we went to a 

40 drug store. We went to various places, and Lieut. 
Weber left Hughes and I, as I recall, between five- 

thirty and six the next morning. Hughes and I continued 
until nine o’clock. At nine o'clock we went to the Detective 
Bureau and talked to Inspector Shelby, and Captain Kelly. 
I believe, and Inspector Shelby told us to continue on that 
case, drop everything else we had and to devote all our time 
to that particular case. He said to work in conjunction with 
Mahaney and Kinney. Kinney at that time was precinct 
detective and stationed at No. S. and Mahaney was his assist¬ 
ant. ' He told us to work along in conjunction with them, 
which we did. 

Q. What else, if anything, did he tell you? 

A. He told us to be careful and get all the information that 
we could concerning that case. As I recall, we met either 
Kinney or Mahaney at headquarters, and went from head¬ 
quarters to Xo. 8 Precinct, where we changed cars and used 
Kinney’s car. 

Q. Who was in the crowd when you used Kinney’s car? 
A. The same men I talked about. 

Q. All right. Proceed. 

A. The first place I recall we went to a drug store on 
Georgia Avenue and Upshur Street. From our investigation of 
the hight before we found out that the druggist there had sold 
two bathing caps that resembled those used by the hold-up 
men in the Garden Tea Shoppe. 

Q. Do you mean as masks? 

A. Yes. sir. 

Q. Proceed. 

A. We went from there to the Marne Apartment. 

Q. Why did you go to the Marne Apartment? 

A. To start at the bottom where the car that was used in 
the hold-up was stolen from. Up to that time I had 

41 1 not gone to the Marne Apartment, and more or less it 
1 was hearsay about the car being stolen from there. We 

went to the Marne and found out where the car was stolen 
from. At that time we left Hughes and Kinney on the out¬ 
side at the Marne, and I went in. First I talked to the janitor 
in the basement. While I was talking to him the rental agent 
came in. and he had some cards with instructions for the 
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janitor. I talked to the rental agent, and told him what our 
mission was. 

Q. What conversation did you have with him? 

A. I told him we were detectives from headquarters, and 
we were checking up on the car that was used in the murder 
of Mrs. Jaynes, and wanted to know if he knew anything 
about a Mr. Finn, who owned the car that was used in the 
Garden Tea Shoppe robbery, and whether there wasn’t in that 
apartment two men who answered the general description of 
the two men who held up Mrs. Jaynes. 

Q. What description did you give him? 

A. Two white men between the ages of 22 and 25. No. 1 
was 5 feet. 10 inches. 140 pounds, dark complected, shallow 
eyes, looked like a dope addict, very fast on his feet, wore on 
a gray hat and black overcoat. No. 2 was 6 feet tall, light 
complexion, nice looking, very neatly dressed. 22 to 25 years, 
about the same age as the other. 6 feet tall. 

Q. Where did you get that description you gave him? 

A. I got that description from the people at the Garden 
Tea Shoppe, along with Hughes and Mahaney. and also the 
description was broadcast and was on the bulletins of the 
Metropolitan Police Department. 

Q. All right. Proceed. 

A. While I was talking to the rental agent in the basement 
of that apartment, he told us to go to Apartment 104; that 
the apartment manager had just made complaint to him 

42 about two young men that were occupying an apart¬ 
ment there. We went to Apartment 104 and I intro¬ 
duced myself to Mrs. Denelt. gave her my card, and introduced 
Detective Mahaney to her. I told her that we were there 
trying to find out something about Mr. Finn, and also about 
these two men that she had just complained about to the 
rental agent that I had talked to in the basement. She 
invited us in and was very nice to us. 

Q. What conversation did you have with her? Relate to 
the Court and jury in detail the conversation as well as you 
can. 

43 Order reopening cause , etc. 

Filed September 28, 1939 

***** 

Upon motion of the petitioner and for good cause shown it 
is, by the Court, this 2S day of September 1939. ordered that 
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the above cause be and the same hereby is reopened and re¬ 
ferred to the Assignment Commissioner of this Court to fix a 
date convenient to the parties for a rehearing. 

Alfred A. Wheat. 

Chief Justice. 

No objection: 

Allen J. Krouse. 

Asst. U. S. Attorney. 

44 1 Amendment to petition for writ of habeas corpus 

Filed October 23,1939 

* * # ♦ * 

Now comes the petitioner through his counsel and with leave 
of Court amends his petition for writ of habeas corpus to 
include therein the following: 

1. Petitioner says upon information and belief that his con¬ 
stitutional rights were violated inasmuch as a request was 
made for additional instructions while the jury was deliberat¬ 
ing and that said request was not made to the Court but in¬ 
stead that the foreman of the jury stated that instructions 
should have to come through him and that the said foreman, 
without the consent of the other jurors, held a conversation 
with a deputy United States Marshal outside the presence and 
hearing of the other jurors, and that the said deputy United 
States Marshal did later, without the consent of the Court or 
the defendant or the defendant’s counsel, did return with a 
copy of the D. C. Code and did virtually usurp the functions 
of the trial judge and charge the said jury. 

2. Petitioner says further that if a request was transmitted 
to the trial judge for additional instructions and information 
was sent back to the jury room by a deputy United States 
Marshal or someone else, that his constitutional rights were 
violated if such information was given outside the presence of 
defendant and his counsel. 

3. Petitioner says further that his constitutional rights were 
violated inasmuch as one or more, if not all, the jurors re¬ 
ceived information in an unlawful manner inasmuch as it 
was not given to said jury' in open court with defendant and 
defendant’s counsel present. 

James J. Laughlin. 

District of Columbia , ss: 

James J. Laughlin, being first duly sw'orn on oath as required 
by law. deposes and says that he swears to the above upon 
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information and belief, and said information is based upon 
documents in his possession and which he believes to be au¬ 
thentic and true. 

James J. Laughlin. 

Subscribed and sworn to before me this 23" day of October 
1939. 

Charles E. Stewart. 

Clerk. 

By Harry M. Hull, 

Asst. Clerk. 

Let this be filed: 

Alfred A. Wheat, 

Chief Justice. 

45 Filed October 23. 1939 

western union 

The filing time as shown in the date line on full rate tele¬ 
grams and day letters, and the time of receipt at destination 
as shown on all messages, is Standard Time. 

Received at 70S 14th St.. NW„ Washington. D. C. 1939 Oct. 
20. P. M. 2: IS. WN91 173 DLC 1/135-Washington. D. C. 20. 
13S P. 

Hon. Chief Justice Wheat. 

WJ22 71 DL Washington. D. C. 25. 945 A. 

I am prepared to furnish the Court in the Jordon habeas 
corpus proceeding with documentary evidence indicating and 
proving: First, that the jury in the Jordon murder trial was 
tampered with by a deputy marshal in conjunction with a 
member of the jury in such a manner and to such extent that 
it violated Jordon’s constitutional rights to a fair trial such 
as to justify the granting of the verdict of habeas corpus and 
a new trial. 

Second. That his previous counsel’s actions and conduct in 
filing a perjurous affidavit in his case were such as to show 
that his right to counsel were violated and also justify the 
edict sought and a new trial. 

Third. That his present counsel filed an affidavit in this 
habeas corpus proceeding which indicates perjury on his part 
and (WJ91 2/38) is such as to possibly jeopardize Jordon's 
rights and the proper presentation of his case before the Court 
in this habeas corpus now proceeding. I respectfully request 
the opportunity to make such documentary evidence available 
to the Court. 


John M. Holzworth. 
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46 Filed October 25. 1939 

WESTERN UNION 

The filing time as shown in the date line on full-rate tele¬ 
grams and day letters, and the time of receipt at destination 
as shown on all messages is Standard Time. Received at 70S 
14th St.. XW.. Washington. D. C. 1939 Oct. 25. A. M. 10:13. 
WJ 22 71 DL Washington. D. C. 25. 945 A. 

Chief Justice Wheat. 

U. S. District Court. Court House. 5 and D Sts. 

Foreman Harman of the Jordan jury can give evidence of 
Deputy Marshall I'pperman acting as intermediary in trans¬ 
mitting to the jury erroneous verbal instructions purporting to 
have been sent by Justice Letts as supported by Harman's 
testimony before the congressional investigating committee 
and I can furnish evidence in cor'ob’ration, also I can furnish 
evidence indicating perjury by certain jurors who have testi¬ 
fied in your Court in the current habeas corpus proceeding. 

John M. IIolzworth. 


47 Stipulation 

Filed January 30.1940 

***** 

It is hereby stipulated and agreed by and between counsel 
for the petitioner and counsel for the respondent that the 
attached paper entitled “second amendment to petition for 
writ of habeas corpus” was the second amendment to petition 
for writ of habeas corpus offered by counsel for petitioner on 
October 25. 1939. but was objected to by counsel for the 
respondent and was not allowed by the court to be filed. 

James J. Laughlin, 
Counsel for Petitioner. 

David A. Pine. 

United States Attorney. 

John J. Wilson. 

Assistant United States Attorney. 

Allen J. Krouse. 

Assistant United States Attorney. 
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48 Second amendment to petition for writ of habeas corpus 


Filed January 30, 1940 


* 


* 


* 


♦ 


Now comes the petitioner through his counsel and with 
leave of Court again amends his petition for writ of habeas 
corpus to include therein the following: 

Petitioner says that his constitutional rights were violated 
and he was denied a fair and impartial trial due to the 
following: 

1. During the deliberations of the jury in his criminal trial 
the jurors of certain of the jurors were in doubt as to the law 
applicable to his case and were desirous of obtaining additional 
instructions to clear up this matter and were denied such 
instructions. 

2. During the deliberations of the jurors although there was 
a request made for access to the court and for additional 
instructions—certain members of the jury or a certain deputy 
United States Marshal or some other persons to the petitioner 
unknown prevented the fulfilment of such request—and no 
additional instructions were given. 

3. During the deliberations of the jury and while the case 
was in the hands of the jury there was such confusion and 
uncertainty and bad feeling on the part of certain members 
of the jury that the trial at that point became a sham and a 
travesty on justice. 

4. Petitioner says that his constitutional rights were vio¬ 
lated inasmuch as he was virtually denied adequate represen¬ 
tation by counsel since vital and important testimony and 
evidence which would have established his innocence was con¬ 
cealed from him and which was at all times known—or could 
have been made readily accessible to his counsel—and which 
was not revealed until his appeal had been denied and execu¬ 
tive clemency had been refused by the President. 

5. Petitioner says that he did not know of the existence of 
such evidence until certain motions and affidavits were filed in 
the United States Court of Appeals for the District of Colum¬ 
bia. He was therefore virtually denied representation by 
counsel. 

6. Petitioner says that after such motions and affidavits 
were filed in said Court that although the President had re¬ 
fused him executive clemency that a Committee of the House 
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of Representatives was so much impressed with the importance 
of this suppressed evidence that an investigation was ordered— 
was held—and a report made to the effect that evidence 
49 had been suppressed and a request made to the Depart¬ 
ment of Justice for reconsideration. This was granted 
and the Department of Justice did reconsider its former action 
and the President reconsidered his action and commuted peti¬ 
tioner's sentence of death to life imprisonment. 

James J. Laughlin. 


District of Columbia. $$: 

James J. Laughlin being first duly sworn deposes and says 
that he had read the above amendment and swears to same 
upon information and belief. 

James J. Laughlin. 

Subscribed and sworn to before me this 25th day of October 
1939. 


By 


Charles E. Stewart. 

Clerh. 


Assistant Clerk. 


50 Findings of fact and conclusions of laic 

Filed October 27. 1939 


***** 

From the evidence in this case I find the following: 

Findings of fact 

1. I find that the petitioner herein. Thomas Jordon, was 
convicted on March 27. 1930. in the Supreme Court of the 
District of Columbia (now the District Court of the United 
States for the District of Columbia) of murder in the first, 
degree, and was on April 3. 1930 sentenced to death by elec¬ 
trocution; that subsequent to said conviction on. to wit. June 
11. 1937. the petitioner's sentence was commuted to life im¬ 
prisonment by the President of the United States. 

2. I find that there was no suppression of any evidence at 
the trial of petitioner. 

3l I find that no copy of the District of Columbia Code was 
either in or taken into the jury room by a Deputy United 
States Marshal during the deliberations of the jury in the trial 
of the petitioner. 

4. I find that the jury in the above case during its delibera¬ 
tions did not receive any unlawful information. 
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5. I find that the jury did not read or have read to them 
during its deliberations in the trial referred to above anything 
from a copy of the District of Columbia Code. 

6. I find that the jurors, during the deliberations of the jury 
referred to above, did not consult or examine a copy of the Dis¬ 
trict of Columbia Code on a table in the corridors or halls of 
the Court House. 

7. I find that no verbal instructions on the law were trans¬ 
mitted to the jury during its deliberations by the Deputy 
Unites States Marshal in charge of the jury, or by any other 

person. 

51 S. I find that the Deputy United States Marshal in 
charge of said jury did not usurp the functions of the 

trial Judge, nor charge the said jury. 

9. I find that neither the foreman of said jury nor any other 
member thereof had any conversations with the Deputy United 
States Marshal in charge of the jury outside of the presence or 
hearing of the other members thereof. 

Conclusions of low 

I conclude as a matter of law: 

1. That none of the constitutional rights of the petitioner 
was violated during his trial. 

2. That the Court did not lose jurisdiction of the case of 
petitioner during or after the deliberations of the jury. 

3. That petitioner is not entitled to relief under the writ of 
habeas corpus. 

Alfred A. Wheat. 

Chief Justice. 

October 27, 1939. 

52 Motion for reconsideration 

Filed October 27, 1939 

***** 


Now comes the petitioner through his counsel and moves 
the Court to reopen and reconsider its finding of October 26th 
and as reason therefor cites the following: 

1. The court's opinion did not adequately dispose of the 
allegations made. 

2. The court’s opinion did not pass upon the allegations 
which were supported by ample testimony that several of the 
jurors, if not all. desired additional instructions but could not 
obtain same. 
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3. The court's opinion did not pass upon the contention 
that information reached the jury room in an unlawful manner. 

4. The court erred in refusing petitioner right to file second 
amendment. 

5. The court should reopen case to show that the assistant 
district attorney at the criminal trial was permitted to offer 
hearsay testimony—inasmuch as a conversation with Mrs. 
Jaynes was related. This therefore made admissible conversa¬ 
tions of other persons with Mrs. Jaynes to rebut this. The 
substance of such conversations was in possession of the United 
Statds Attorney—thus indicating suppression of evidence. 

6. The court should permit case to be reopened in order that 
petitioner may take the stand to show that he—nor his coun¬ 
sel—was aware of the statements made by Mr. and Mrs. 
Schnhider. Mr. and Mrs. Long, and Mrs. Bell. This, therefore, 
again indicated suppression. 

7. And for other reasons apparent of record. 

James J. Laughun, 
Counsel for Petitioner. 

Denied Oct. 27, 1939. 

A. A. W. 

C. J. 

53 Order discharging writ of habeas corpus 

Filed October 27. 1939 

***** 

This cause came on for a rehearing upon the petition, the 
writ of habeas corpus, the return and answer thereto, the 
amended petition and the oral denials thereto in open court, 
and upon consideration thereof and of the evidence adduced 
in open court, it is by the Court, this 27th day of October 1939. 

Ordered that the writ of habeas corpus heretofore issued 
herein be. and the same is hereby, discharged, the petition and 
amended petition dismissed, and the petitioner remanded to 
custody. 

Alfred A. Wheat, 

Chief Justice. 

Exception noted. 

54 Notice of appeal 

Filed November 13. 1939 

1 * * * * * 

Notice is hereby given this 13th day of November 1939, that 
Thomas Jordon, the petitioner, hereby appeals to the United 
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States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 27th day of October 
1939. in favor of respondent against said petitioner. 

James J. Laughlin, 
Attorney for Petitioner. 

Affidavit in forma pauperis 

Filed November 13, 1939 

***** 

Now comes the petitioner and seeks permission of this 
Court to file and prosecute his appeal without prepayment of 
costs; that because of his poverty he is unable to pay the 
usual costs and fees nor is he able to give security for same; 
that his appeal is filed in good faith and he is entitled to the 
relief he seeks. He further says that he is a citizen of the 
United States. 

Thomas Jordon. 

Subscribed and sworn to before me this 2nd day of Novem¬ 
ber 1939. 

[seal] Richard H. Woodward, 

Notary Public, D. C. 

Let this appeal be filed without prepayment of costs. 

Alfred A. Wheat, 

Chief Justice. 

55 Assignment of errors 

Filed December 2. 1939 

***** 

The Court erred: 

1. In dismissing petition and discharging writ of habeas 
corpus. 

2. In holding that there was no suppression of evidence. 

3. In holding that petitioner had a fair and impartial trial. 

4. In holding that petitioner’s constitutional rights were 
not violated. 

o. In holding that there was no misconduct in the jury 
room which in effect denied petitioner a fair and impartial 
trial. 

6. In denying petitioner opportunity to file second amend¬ 
ment to his petition to conform to testimony deduced at the 
hearing. 
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7. In holding that constitutional rights of petitioner were 
not violated when the trial judge failed to make himself acces¬ 
sible to jury for further instructions. 

S. In holding that petitioners constitutional rights were 
not violated when members of the jury were in doubt as to 
type of verdict that could be returned. 

9. In holding that petitioner's constitutional rights were 
not violated when members of the jury desired additional 
instructions but could not obtain same. 

10. In failing to take a firm and vigorous stand to protect 
the dignity of the court when an interloper. John M. Holz- 
worth. brazenly and openly interfered with the progress of the 
hearing and endeavored to coerce the trial judge. 

11. In failing to punish the interloper. John M. Holzworth. 
for making unwarranted accusations against counsel for the 
petitioner and counsel for respondent—which accusations 

were false and without any foundation in fact—the ac- 
56 cusations were made in the form of letters dispatched 
1 to the presiding judge and also telegrams dispatched to 
the judge—all of which seriously prejudiced the rights of peti¬ 
tioner. 

12. In refusing to permit petitioner to offer hearsay testi¬ 
mony as part of the res gestae after it was shown that at the 
criminal trial the government was permitted to offer hearsay 
testimony. 

13. In refusing to permit petitioner to offer hearsay testi¬ 
mony which was admissible as part of the res gestae. 

14. In refusing to permit petitioner to offer testimony as to 
a certain libel suit after the respondent had opened the door 
to same. 

15. In permitting respondent to offer testimony as to a cer¬ 
tain libel suit which had to the issues of the hearing. 

16. In excluding from evidence the book. Why did the 
President Save This Man’s Life, after the respondent had 
made this admissible. 

17. In excluding from evidence testimony of police officials 
as to existence of suppressed testimony. 

IS. And in other matters apparent of record. 

James J. Laughlin, 
Counsel for Petitioner. 

Memorandum 
December 21. 1939 

Time to file record in United States Court of Appeals for 
the District of Columbia extended from day to day to and 
including February 11, 1940. 
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57 Transcript of proceedings 

Volume 1 

Filed February 6, 1940 

***** 

Washington. D. C.. Tuesday, June 27, 1039. 

The above-entitled cause came on for hearing before Chief 
Justice Alfred A. Wheat, in Civil Court Number 4. at 10:00 
o'clock a. m., on Tuesday. June 27. 1939. 

Appearances: On behalf of the United States: Allen J. 
Krouse, Assistant United States Attorney. On behalf of the 
defendant: James J. Laughlin. 

PROCEEDINGS 

Mr. Laughlin. I first want to apologize to your Honor for 
the delay. The taxicab driver had a collision with another cab 
and it was about ten minutes before I could get another cab. 

Your Honor, in this case, we contend that there was cer¬ 
tain information that was helpful to Jordon, and had it been 
made available—it was in the hands of the police—and 
5S had it been made available at the trial, it would have 
changed the verdict. 

Now. we realize also that ordinarily in a habeas corpus pro¬ 
ceeding that a matter of that kind cannot be gone into. It is 
a matter primarily one which calls for the exercise of the right 
of appeal, but in view of two recent Supreme Court decisions, 
we think we do have that right and. furthermore, there is no 
other remedy available to this petitioner. 

He was tried in this Court; he was sentenced; he exercised 
the right of appeal and the Court of Appeals affirmed his con¬ 
viction. I believe the request for rehearing was made, which 
was denied. He asked the Supreme Court for a writ of certio¬ 
rari which was denied, and then application was made in an 
effort to prevent the execution, for executive clemency, which 
was refused. 

After the judgment had become final, sometime thereafter, 
this information was found, and it was shown beyond any ques¬ 
tion—and I do not think it will be disputed now—the principal 
information I refer to is the police incidental which was in the 
hands of the Police Department. When that was discovered a 
request was made to the Court of Appeals for a new trial 
based on newly discovered evidence. But that Court pointed 
out. in the first place, that the 60-dav limit had expired. 
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Wo know under the criminal rules that newly discovered 
evidence, to be made available in a criminal proceeding, must 
be brought to the attention of the Court within 60 days or 
before the judgment becomes final. 

The Court of Appeals said further that more than 60 

59 1 days had passed and. in the second place, the judgment 

had become final: therefore, nothing could be done. 

A request was then made to the President of the United 
States through the Department of Justice and the machinery 
was set in motion. A good bit of testimony was taken and 
we know the result of it: that there must have been certain 
sufficient doubt, in any event, to say the least, in the minds 
of dulse charged with the responsibility in the Department of 
Justice, because a recommendation went forward to the Presi¬ 
dent. He then did not permit this man to be executed, but 
changed it to imprisonment for life. 

Now. clearly, there must be some relief in the law for a 
situation of that kind, because the question naturally arises, 
your Honor, if this matter was in evidence and was available, 
was known to the Police Department, they should have turned 
that matter over to the prosecuting officials to be used in the 
trial. Unquestionably, had the jury had that information 
before, with the corroborating information, it could have been 
brought to support it. Certainly, it would have created such 
a doubt that I don’t believe there is much question but what 
the jury would have returned a verdict of not guilty. 

So, I think, in view of the circumstances, your Honor, we 
should be permitted to vary somewhat from the ordinary 
procedure in a habeas corpus case and permit us to take testi¬ 
mony. 

I am prepared to offer testimony in the first instance to show 
that this petitioner exhausted all the remedies known to the 
law. If that is conceded by Mr. Krouse we can dispense with 
that. In the second place, then, I want to show the existence 
of this information, and I think we should develop the 

60 reason, if any. why it was not made available at the 
trial. So I am going to ask your Honor to permit me to 

offer testimony in support of our case. 

The Court. What was the nature of that? 

Mr. Laughlin. The nature of it was this, your Honor: It 
was termed a police incidental. 

The Court. I do not know what that means. 

Mr. Laughlin. It means, substantially, this, your Honor: 
Suppose someone broke into your house last night and this 
morning a policeman came to you and asked your Honor to 
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describe this man the best you can; that information, fresh in 
everybody's minds, would be taken down; in other words, you 
would say the man was six feet, two inches, and he did not 
have on any coat and maybe he had on a panama hat or a cap, 
and then another man answered a certain description; this po¬ 
lice incidental was a description given by those persons in the 
best position to furnish that information at the time this 
offense was committed. It described these two persons who 
committed the offense, and the description does not fit this 
petitioner. 

It is a police report, we might call it. your Honor, giving a 
description and maybe physical characteristics and so on of 
the person who committed this offense. Shall I proceed, then, 
your Honor? 

The Court. Let us see what Mr. Krouse has to say. 

Mr. Krouse. May it please the Court, in this case, a very 
serious charge has been made in the petition: namely, that evi¬ 
dence has been suppressed. Of course. I think that we all 
agree, in any criminal case, if such is the fact, that 
61 a terrible injustice has been done and that any person 
would have the right to have that matter heard on a 
writ of habeas corpus, so I do not raise any question with 
respect to that. 

But I do say this: That the burden is on this petitioner here 
to show that evidence has been suppressed. 

With respect to this police incidental, we have it here. This 
police incidental. I might say to your Honor, is a report made 
by a complainant to the police at the time of the happening. 

In this particular case the report was made by the deceased, 
a person alleged to have been shot and murdered by this peti¬ 
tioner here. That police incidental is never, in any case, used 
by the prosecution. We can not use it for the simple reason 
that it is hearsay. We can not bring in a police incidental to 
show a report made by the complainant. The police incidental 
is always available to a defendant. It is a public record. Any¬ 
body can obtain it by just going to the Police Station and ask¬ 
ing for it. 

We say this, if your Honor please, that in this particular 
case, even if the petitioner had subpoenaed this police in¬ 
cidental in Court at his trial, then he could not have used it 
and for this reason: That incidental would be available to a 
defendant for the purpose of cross-examination to show that 
the person making the complaint had made a statement con¬ 
tradictory to one made on the stand at some prior occasion. 
The incidental could be produced to impeach that witness’s 
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testimony and for that purpose only. But in this particular 
case the defendant could not have used it in any event, be¬ 
cause the complainant in the case was deceased. 

62 If your Honor desires to go into this matter and hear 
testimony, we expect to show your Honor that this 

report, as made by this woman at the time, was a report made 
under the stress and strain and excitement of the moment. It 
was not an accurate report. Such a report is not accurate. 
In this particular case the police so considered it an inaccurate 
report. 

If your Honor will go into the testimony, we expect to show 
vou that there was no need whatsoever for anvone to even 

V v 

look at this police incidental, because as the record of the 
Court of Appeals shows, here is a man who had on at least 
four different occasions, to at least four different persons 
confessed his guilt. There was no question with respect to 
his identity. Several persons testified at the trial with respect 
to the identity of this man and identified him. 

We also have produced here the report of the Court of 
Appeals, the Court of Appeals’ opinion in this case, which as 
your lienor will see. the Court of Appeals had no question in 
its mind with respect to the identity of this man. 

I do not want to go too far in my argument on this, and 
I submit that the next move is up to the petitioner or whatever 
your Honor cares to do. 

The Court. L)o vou think that I should take testimony? 

Mr. Krouse. Well. I think that your Honor at least should 
have this incidental before you. so that your Honor can see 
just exactly what it is. I think that is the chief point in 
question here. 

The Court. What do you say to this? The Government 
could not have used it anyway and you could not have 
used it. 

63 Mr. Laughlin. In response to that question, your 
Honor. I think we can clear that up in this manner. It 

is true at the time of the trial it would not have been admis¬ 
sible. but by virtue of a subsequent law of Congress, which was 
enacted before the case was argued in the Court of Appeals, or 
at lehst before the case was decided, it would be admissible. 
The ; designation is Title 2S. Section 695. U. S. C. A. 49 
Statutes 1561. Mr. Krouse. do you have it? 

Mr. Krouse. I know the act to which Mr. Laughlin refers. 
That act was passed long after this case was even appealed, 
and that act permits the introduction into evidence without 
further proof of books and papers made in the usual course 
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of business without any proof of the same. That is just 
merely by identification; that there were books and records of 
a certain institution and that they were made in the usual 
course of business. 

The Court. The question puzzling me is: I do not see how 
I can grant a writ because of the existence of certain testimony 
the Government could not have used and which was available 
to the defendant and his counsel for the purposes of cross 
examination. They did not see fit to avail themselves of it. 
That is the trouble in my mind. 

I am sympathetic. If this man did not have a fair trial, 
why. that is one thing: but. the Court of Appeals has affirmed 
his conviction stating that he did have a fair trial. Now. he 
wants to be discharged because of the alleged existence of a 
report of the police, which is conceded the Government could 
not have used and which the defendant could have used on 
cross-examination and which was available to him. 

64 Mr. Laughlin. May I make a statement, your 
Honor? 

The Court. Yes. 

Mr. Laughlin. We are faced with this situation, vour 
Honor: The gentleman who defended Mr. Jordon at the trial 
met a tragic death soon after the case was—I believe he even 
died before the case was argued in the Court of Appeals— 
that is. Mr. Bowman. I understand he made some effort to 
try to produce this police incidental and the police refused 
their cooperation. 

The Court. Could he not have subpoenaed it? 

Mr. Laughlin. Unquestionably he could have, your Honor. 
Why he did not do that—of course, we are handicapped be¬ 
cause we do not have Mr. Bowman to say just what diligence 
he exercised in an effort to produce that. 

The Court. Maybe he exercised what he thought was sound 
judgment, because he was the attorney defending him there. 
He exercised what seems to be sound judgment. There is no 
reason why some other gentleman should say he did not exer¬ 
cise good judgment. 

Mr. Laughlin. Your Honor, we cannot also get away 
from this proposition: While, of course, a prosecuting attor¬ 
ney has a duty to prosecute vigorously, nevertheless, the pros¬ 
ecuting attorney stands in the position of a quasi-judicial 
officer and, as the Supreme Court said, his duty is not only 
to see that the guilty are punished, but that no innocent man 
is convicted. 

The Court. I realize that, of course. 
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Mr. Laughlin. Your Honor, if it is so that Mr. Bowman 
exercised what he thought was due diligence—and I 

65 make no criticism of the gentleman—because he is not 
here to defend himself. If he exercised what he thought 

was due diligence, and maybe he tried to get this incidental, 
why he did not issue a subpoena I could not answer. But. 
take that any way you want to. 

Certainly, justice is not so sublime that they are going to 
close the doors of the Court to this petitioner. If your Honor 
granted this writ Jordon would not walk out of this door a 
free man. The indictment would be good. It would not be 
double jeopardy, your Honor, for this reason: He. himself, has 
set this machinery in motion and therefore it would not be 
double jeopardy, not in my view of it. It is by his act that 
he is here and if he brings these facts before you. your Honor, 
with Vour judgment and wisdom, if you think we made out 
a case and granted this writ. Jordon would not walk out. He 
would be remanded back to the Washington Asylum Jail, and 
he would have to answer this trial. 

In Johnson versus Zerbst—you remember that case which 
is one of the finest expressions in the Supreme Court in May 
1937—where Johnson went on trial in a Federal Court in the 
South. I believe he was tried for the offense of counterfeit¬ 
ing. ahd he was tried without a lawyer. He was convicted 
and he was sentenced to the penitentiary and transported to 
the penitentiary the following day. After he was there some 
time he petitioned the Fifth District for a writ of habeas 
corpus. The judge took some testimony but he said it was 
unfortunate because the time for appeal had passed. Johnson 
carried his fight to the Supreme Court of the United States, 
and the Supreme Court, speaking through Justice Black 

66 said. “That is true. You cannot go into those things 
! in habeas corpus, but if there comes a time during the 

trial where a man’s constitutional rights are violated, the 
Court at that stage cannot proceed to judgment.” 

In other words, the proceedings are stopped. Therefore, 
they granted the writ of habeas corpus. Johnson did not walk 
out the doors of the Atlanta prison a free man. The indict¬ 
ment was good. They could have brought him to trial, but 
they felt he had been punished enough and they permitted 
him his release and they did not take him back for trial. 

The Court. What constitutional right of the defendant do 
you claim was violated? 

Mr. Laughlin. I think one right is. your Honor, due proc¬ 
ess of law. I think that is a very important thing. I think 
he was denied due process of law, because I think it is inherent 
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that the prosecuting officials—understand. I make no con¬ 
demnation of Mr. Krouse. and I did not know the facts of the 
case at the time they came up—but I think there is a duty 
on the part of the prosecuting officials and the police, when a 
lawyer comes on. to make everything available. 

I venture to say if this thing came up today, if Jordon was 
on trial and Mr. Krouse was representing the Government. I 
bet he would come to me and say, “I want to tell you that 
there are certain witnesses I am not going to call. If you 
want to use them they are available, and I have certain state¬ 
ments taken from witnesses." If those witnesses would have 
been furnished to Jordon—the district attorney or the police 
could have made that fact known to the attorney for the 
petitioner or to the Court—in order that justice might 
be done. 

67 Also. I think, of course, a man shall be permitted to 
subpoena witnesses in his own behalf. 

Now, whether process was actually—of course, I cannot 
conceive that this Court would deny any defendant process 
of this Court. Maybe there was some reason why they did 
not respond to this subpoena duces tecum if it was concerned 
with the production of this police incidental. 

Would your Honor let me read just two or three lines from 
what Chief Justice Hughes has said- 

The Court. Perhaps they did not want it. 

Mr. Laughlin. Let me read just two or three lines from 
what Chief Justice Hughes said last January. It is the very 
latest case on habeas corpus. 

“It must never be forgotten that the writ of habeas corpus 
is a precious safeguard of personal liberty, and that there is 
no higher duty than to maintain it unimpaired. 

“The rule requiring resort to appellant's procedure, instead 
of to habeas corpus, to review the determination of a Court 
with respect to its own jurisdiction in a criminal prosecution, 
has special application where there are essential questions of 
fact determinable by the trial Court, and applies also to the 
determination of disputed matters of law. whether they relate 
to the sufficiency of the indictment or to the validity of the 
statute on which the charge is based.” 

Here is what I want to call your Honor's attention to: 

68 “The scope of the view on habeas corpus is limited to 
an examination on the jurisdiction of the Court whose 

judgment of conviction is challenged,” 

but if it was to be found that the Court had no jurisdiction or 
that in its proceedings his constitutional rights were denied, 
the remedy of habeas corpus is available. 

213169—40-4 
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The C ourt. That is what I ask you now. What constitu¬ 
tional right was he denied? 

Mr. Laughlix. I think he was denied due process of law 
for the reason that all of the facts in the interest of justice 
were not made available to him. 

I think under Frank versus Mangum. 237 U. S.. beginning at 
page 309. that the reasoning of the Supreme Court in that 
case would have application here. While it is true they denied 
release to Frank they denied there was very strong dissent 
there. 

It said in substance, if. as a result of a proceeding, the trial 
was a sham, a mockery, a fraud, then the remedy by habeas 
corpus would be available. 

The Court. You cannot say this trial was a fraud and a 
sham. 

Mr. Laughlix. I am not saying that. 

Mr. Krouse. If your Honor please, perhaps I can clear this 
up for Mr. Laughlin. If in any criminal trial there has been a 
deliberate suppression of evidence by the prosecution, then 
the defendant has been denied a fair and impartial trial to 
which' he is entitled. But I submit, in a habeas corpus 
proceeding, the burden is upon the petitioner to show 
(59 that there has been a deliberate suppression of evidence. 

That is the question we have in this case and. of course, 
we say that the evidence which he said was suppressed could 
not have been used in any event by either side. We could 
not have used it because it was hearsay. 

The Court. What do you want to do? 

Mr. 1 Laughlix. What I would like to do. your Honor, is to 
take testimony. I want to find out the facts of this police 
incidental as to what officers furnished the information on 
which that was listed on the books and whether if that inci¬ 
dental was called to the attention of the prosecuting officials; 
and then, secondly. I want to show whether certain statements 
were taken in the investigation of the information given in 
that incidental here by witnesses who gave certain descriptions. 

The Court. The incidental itself is in the printed record? 

Mr. Krouse. No. your Honor. Here it is. 

The Court. Well now. I think I will have to hear some 
testimony, probably, but it seems to me some of the facts 
could be stipulated, couldn't they, so it would not prolong it 
too much? 

Mr. Krouse. I think some of the things Mr. Laughlin has 
just recited to your Honor do not show any deliberate suppres¬ 
sion d>f evidence or any suppression of evidence whatsoever. 
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The Court. Let us go ahead and do something. What do 
you want to do? 

Mr. Laughlin. I would first like to call the police officer 
who is here in response to a subpoena duces tecum. 

70 Thereupon Guy Rone, was called as a witness and. 
having been first duly sworn, was examined and testified 

as follows: 

Direct examination by Mr. Laughlin: 

Q. For the record, Mr. Rone, what is your occupation? 

A. Detective Sergeant. 

Q. You have been connected with the Police Department 
for how long? 

A. Going on twenty-six years. 

Q. You are here in response to a subpoena duces tecum; 
is that correct? 

A. That is right. 

Q. Now. I hand you here a book which on the outside cover 
we find “Volume 10” and “Record” and ask you if you can 
tell us what this book is [handing a book to the witness]? 

A. That is an incidental book kept in the different precincts. 
The Court. I ask you to repeat that. 

The Witness. That is an incidental book which has hap¬ 
penings like robberies, assaults, and records kept in the pre¬ 
cinct and sent to Headquarters. 

By Mr. Laughlin: 

Q. Just for the benefit of all of us. Mr. Rone, will you tell 
us just in everyday language what is meant by the term 
“police incidental”? 

71 A. The police incidental has automobile accidents, a 
tree down, a hole in the street, hold-ups, robberies, 

raids, and everything. 

Q. Now, the information you put in a book—and you de¬ 
scribe it as a police incidental—how is that information ob¬ 
tained? 

A. Different ways. A man has been robbed: you interview 
the complainant and get as near a description as possible. It 
varies, though, very much so. under the excitement. 

Q. I hand you this book again, Mr. Rone [handing a book 
to the witness] and turning to page 69. I will ask you this in¬ 
formation about the middle of the page, beginning “Mrs. 
Lizzie Jaynes- 

The Court. Was she the woman that was killed? 

Mr. Krouse. Yes. your Honor. If your Honor please, we 
have the officer here who made that entry. 
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Mr. Laughlix. If the officer is here who made that entry, 
that wduld be better. We have identified it for that purpose. 
The Court. You better have the officer that made it. 

By Mr. Laughlix: 

Q. Jbst one other question. Mr. Rone. You produced other 
records of the Police Department? 

A. I did. 

Q. Now. do you have the records of statements taken from 
various witnesses in connection with this Jordon case? 

A. I have the complete file which was turned over by Cap¬ 
tain Keck to me which was supposed to be in the 

72 Jordon case. I didn’t investigate it. but I have the 
complete file here. 

Q. Can you tell us then if there were statements taken from 
witnesses in connection, with that case that would appear in 
that file? 

A. In all cases where robberies, murders, homicides, grand 
larcenies, and anything is committed, why. statements are 
taken in all cases. 

Q. Now then. also. Mr. Rone, have you produced certain 
records here in connection with the Barrett case? 

The Court. What is that? 

Mr. Laughlix. I want to explain to your Honor at this 
point something which I think is important. This man was 
arrested first in 1931 for this offense and he was released. At 
that time one of the officers of the Police Department. Mr. 
Barrett, was investigating this offense, the Jaynes murder, and 
he arrested two suspects. As a result of that arrest at the 
hands of Mr. Barrett there were certain proceedings. 

Now then. I think it is important to know whether Mr. 
Barrett then made use of this police incidental in 1931. It 
also. I think, further supports our case, because it will show 
that the existence of the police incidental, or the information 
contained in it. was available at the Barrett trial. 

I might say this, your Honor—and it is no reflection on Mr. 
Barrett—there were certain proceedings taken against Mr. 
Barrett in this court. He was tried for assaulting those two 
persons who were convicted in this court, who appealed to the 
Court of Appeals and the conviction was reversed. 

Mr. Krouse. If your Honor please. I can not see where 
Mr. Barrett’s difficulties have anything to do with 

73 ; whether or not there was any suppression of evidence. 
If your Honor please, this police incidental was known 

to the police. They knew that there was a police incidental. 
All police know there is a police incidental. There is no ques¬ 
tion about that the police knew about it. 
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The Court. This police officer did not make the entry? 

Mr. Laughlin. No. sir. 

The Court. But there are police officers who made the entry? 

The Witness. Your Honor, in making the incidental, I 
might add this: The people who are giving the description of 
the people at the time the crime happened, they might say, 
take for instance, a nickel would look as a big as a barrel of 
blood: he looks six feet tall and he is only five foot six. and 
due to the excitement, they vary on those things for the simple 
reason that they have a gun on them or a knife. 

The C ourt. 1 often thought if I was shot and if somebody 
right in this courtroom should stand up. point a pistol at me 
and shoot, as a result of which I was very ill. and finally died, 
1 could not tell for the life of me whether that man was five 
feet ten or six feet tall. I could not tell whether he had red 
hair or black hair. I could not tell whether his eyes were blue, 
brown, or black, and I could not tell what kind of clothes he 
had on. That is human nature. 

Mr. Laughlin. I agree with you, but we can not get away 
from this proposition, that the police invariably use informa¬ 
tion obtained from those sources and in that manner. 

The Court. Let us get the other officer on who made 
74 the incidental. 

Mr. Laughlin. All right. 

(The witness left the stand.) 

Thereupon Thomas F. Heide was called as a witness and, 
having been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Laughlin: 

Q. Your full name? 

A. Thomas F. Heide. 

Q. What is your occupation, Mr. Heide? He is a little hard 
of hearing, your Honor. 

A. I haven’t any. 

Q. You were formerly an officer of the Police Department; 
isn’t that right? 

A. I was. 

Q. You will have to keep your voice up. When did you 
retire from the Police Department? 

A. May 1st, 1935. 

Q. Mr. Heide, I am going to hand you a book, and on the 
outside cover we find “Volume 15 Record,” and ask you if 
you have ever seen that before? 

A. I would have to look into it. I couldn’t tell by the 
volume. 
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Q. All right [handing the book to the witness]. 

A. Yes: I recognize my handwriting in it. 

Q. The record may show page 60. This is your 

75 handwriting? 

A. It is. 

Q. Can you tell us when that was put in the book? 

A. It was put in the book Midnight. Friday. April 3rd. 1931. 
The Court. 1031? 

Mr. Laughlin. Yes. 

By Mr. Laughlin: 

Q. Can you tell us when the robbery at the Garden T Shop 
took place? 

A. That took place about 11:30. Friday. April 3rd. 

Q. The same day? 

A. The police day is from S:00 o'clock to S:00 o'clock. 

The 1 Court. You say the robbery at the Garden T Shop. 
Was that where this woman was killed? 

Mr. Laughlin. Yes. sir. 

The Court. And this entry was made that night, the same 
night ihis woman was killed? 

The Witness. Yes. This report was made after twelve, but 
the police day is from S:00 a. m. until 8:00 p. m. 

By Mr. Laughlin: 

Q. Can you tell us just what time the robbery took place? 
A. I think it was about 11:30—11:15—somewhere in that 
neighborhood. I had just came on duty. 

Q. At night? 

A. At night. 

Q. This was put in what time? 

A. It was put in. I should say. fifteen minutes 

76 afterward. 

Q. The information you have in there, in that hand¬ 
writing. where was that information obtained? 

A. It was obtained from the deceased. 

By the Court: 

Q. From the woman who was killed? 

A. Yes. 

Q. And did she tell you? 

A. Yes. sir; she told me. I talked to the deceased per¬ 
sonally. 

Q. Where did you talk to her? 

A. Behind the cashier's desk at the Garden T Shop. 18th and 
Columbia Road. 

Q. Was she wounded? 
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A. When I came there from a response to this radio call she 
said she was the one that was held up and she was very, very 
excited. 

Q. Had she been shot? 

A. I am just trying to tell you. your Honor. She said two 
men came in there and held her up. One of them fired a 
pistol at her. 

I said. “Did he hit you?" 

She said. “Xo." She said. “I felt something burn." 

I said. “Possibly you are hit.” I said. “Better let me take 
you to a hospital.” 

She said. “Xo.” 

I said. “Better let one of the girls take you upstairs.” and 
she got indignant, and she said she ought to know 
77 whether she was shot or not. She was excited and she 
gave me this report. When I was leaving Detective 
Sergeant Hughes came in there and he said did I get the report, 
and I said. “Yes: but it is not very accurate.” Another per¬ 
son gave the automobile number of the car that got away and 
I sent that out. 

By Mr. Laugh lin : 

Q. Mr. Heide. when you talked to Mrs. Jaynes, and you 
asked her whether she had been shot, did you see any blood on 
any part of her body? 

A. Xo: I didn't. I didn’t know she was shot. 

Q. She was able to talk with you and answer your questions? 

A. Yes: she was very excited, though, but I didn’t know she 
was shot until 2:00 o’clock the same night; the same morning, 
rather. We got a call that there was a shooting at the Gar¬ 
field Hospital, and when we got there it was this Mrs. Jaynes. 
Dr. Reeves made the report. 

The Court. When did she die? 

Mr. Krouse. I think the record will show that, your Honor. 

Mr. Laughli x. If I am not mistaken I think this will show 
that, your Honor. Mrs. Jaynes died at Garfield Hospital 6:15 
a. in.. April 5th. 1931. That apparently is in the handwriting 
of Mr. Mahaney. 

The Court. How long after she was shot? 

Mr. Krouse. Two or three days later. 

By Mr. Laughlin: 

Q. Now. Mr. Heide. at the time you talked with Mrs. Jaynes, 
did you take down the names of any witnesses? 

A. My partner did. Mr. Haaek. 

Q. He is here today? 

A. Yes. 


78 
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Q. Mr. Heide. later on did you have occasion to talk to 
anybody in the district attorney’s office about this infor¬ 
mation? 

A. I didn’t hear any more about that until the Department 
of Justice summoned me down there—Mr. Lyons, the depart¬ 
ment attorney. 

Q. Was that at the time they were considering Mr. Jordon’s 
application for pardon? 

A. I believe it was. 

Q. On this opposite page. Mr. Heide [indicating]. I suppose 
that is page 70. “Friday”, it is all one page? 

A. It is all one page. This is where the officer, whoever the 
case is assigned to. writes in here his investigation. 

Q. This writing on the opposite page, if you know, will you 
tell us whose writing that is? 

A. I don’t know. 

Mr. Laughlin. Have you any questions. Mr. Krouse? 
Cross-examination by Mr. Krouse: 

Q. How long were you on the police force. Mr. Heide? 

A. Nineteen years. 

Q. From your experience as a police officer what do you 
think of that description? 

1 A. I knew at the time that it was inadequate; in fact, 
79 I told the detective sergeant who came there that the 
description wasn’t right, but the only thing I really had 
was the number of the automobile in which the hold-up men 
got away. 

Q. When you left the premises whom did you look for? 

A. I looked for this automobile after making this report; 
in fact, we looked all of the night for it to see if we could 
find it parked. 

Q. You mean you did not look for any men answering that 
description? 

A. No. 

The Court. Is that report in evidence? 

Mr. Krouse. We would like it in evidence, your Honor. 

Mr. Laughlin. I make the offer also, your Honor. 

The Court. I suppose I have to see it sometime. 

Mr. Laughlin. Excuse me. 

Mr. Krouse. I beg your Honors pardon. 

Mr. Laughlin. You may step down. Mr. Heide. 

(The witness left the stand.) 

Thereupon Fred J. Haack was called as a witness and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 
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Direct examination by Mr. Laughlix: 

Q. Mr. Haack. for the purpose of the record, tell us your 
occupation. 

A. Policeman. 

Q. How long have you been connected with the Police- 
Department? 

80 A. Since 1029. 

By the Court: 

Q. 1929? 

A. 1929; yes. sir. 

By Mr. Laughlix : 

Q. In 1931. in the month of April, what precinct were you 
attached to. Mr. Haack? 

A. I think at that time it was Number S. I believe. 

Q. At that time where was Number S located? 

A. At 9th and E Streets. 

Q. That is now known as Number 2? 

A. Number 2 and Number 13. 

Q. Number 2 and Number 13? 

A. Yes. 

Q. Now, I hand you here a book. Mr. Haack. on the outside 
cover “Volume 15 Record.'* and turning to page 69, I ask you 
if you have seen that before [handing the book to the 
witness] ? 

A. Yes, sir. 

Q. Turning to what has already been testified to in this 
police incidental, you heard Mr. Heide testify that that was 
in his handwriting? 

A. Yes. sir. 

Q. Were you with him at the time he obtained the in¬ 
formation? 

A. Yes. sir. 

Q. And did you also talk to Mrs. Jaynes? 

A. Yes, sir; but my partner took most of the report. 

Q. Will you tell us. in substance, your conversation 
SI with her at that time? First, so that we may be ac¬ 
curate on it. what time of the night was it? I am re¬ 
ferring now to April 1st. 

A. The only thing was the time I saw the book here, 11:25 
p. m. That is the time I remember as set forth in the 
incidental. 

Q. To the best of your recollection tell us how long it was 
after the robbery at the Garden T Shop that you talked with 
Mrs. Jaynes? 
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A. We received a radio call and as soon as we got up there— 
I don^t imagine it was more than five or six minutes at the 
most—that is the usual time it takes to broadcast it and for 
a car to arrive on the scene. 

Q. At that time you talked to Mrs. Jaynes. Do you recall 
just what questions you put to her? 

A. It is pretty hard to remember. I do remember asking 
her whether she was shot or not. Both Tom and I tried to 
get her to go to a hospital. She had a black lace dress on with 
a black slip—lace from head to foot—and she said she was 
numb. 

By the Court: 

Q. Said what? 

A. She said she was numb in her right side. The gentleman 
fired a pistol at her and we tried to coax her to go to a hos¬ 
pital and she refused. 

By Mr. Laughlin: 

Q. Did you see any signs of blood? 

A. You couldn’t have seen any signs of blood on the dress 
she was wearing. 

S2 Q. She was able to answer your questions? 

A. Yes. sir; she answered them fairly well. She be¬ 
came right mad at us for insisting that she go to a hospital. 

Q. How long did you remain there at the Garden T Shop, 
if vou recall? 

A. We remained only long enough to get a description or 
as much information as we could. We got information about 
this automobile involved in this robberv and Tom and I sent a 

V 

lookout. 

Q. When you refer to “Tom.” whom do you mean? 

A. Mr. Heide. We went to the box at ISth and Columbia 
Road and gave a dispatch to look out for this car and. of course, 
plainclothes men arrived at the time and we left the investi¬ 
gation of the hold-up to the more experienced men of the force 
and we tried to get this car. 

Q. Do you recall at the time then that you talked with Mrs. 
Jaynes if you asked her who else witnessed this robbery? 

A. Yes: there was a little cashier. I don’t remember 
whether she was a waitress, but it was a much younger wo¬ 
man. I guess she was about twenty-five years old. She was 
a waitress there. 

Q. Do you recall her name? 

A. No; I don’t. 

Q. Would you recognize the name if you heard it? 
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A. I probably would. 

Q. Was it Miss Mildred Colt? 

A. Mildred was her first name. 

Q. About how many names were you given by Mrs. 
Jaynes? 

53 A. The only name that we took, I believe, was that 
of the witness’s name, that little waitress. The other 

people, of course, most of them just saw them as they were go¬ 
ing out the door and. of course, their description would not 
amount to much and it is pretty hard to get witnesses on those 
types of cases even though there were many people in the 
place. 

Q. Mr. Haack, you have been out. of course, on many such 
calls as this? 

A. Many of them. 

Q. Isn’t it customary when you go out on a call like this, 
when you find a robbery or some other serious crime has been 
committed, that you get the names of all persons and make 
a note in your notebook of those names that might have in¬ 
formation on it? 

A. That information is taken in a notebook that we have. 

Q. Did you have a notebook with you at that time? 

A. I had a notebook. 

Q. Do you have it now? 

A. Tom took down most of the information. I think all 
I put in mine was a description of the car and the license num¬ 
ber. As far as the report goes I don’t remember ever taking 
anything of the actual report in my notebook. 

Q. At that time, or at any time thereafter, did you talk 
to any member of the district attorney’s office with respect 
to this? 

A. No. sir. 

Q. Now. turning to the opposite page here, can you tell 
us whose writing that is [indicating]? 

54 A. You mean this “Mrs. Elizabeth- 

Q. This, and this [indicating]. 

A. This is written by the man who is now sergeant in Num¬ 
ber 13 Precinct findicating], and this by Officer Mahaney 
[indicating]. 

Q. He is here, is he not? 

A. Yes: he was a detective at that time. 

Q. Is this his writing [indicating]? 

A. I don't recognize his writing. I judge he wrote that, 
because he has signed it there [indicating]. 

Q. There is some writing here “Witness Mildred Colt. 1712 
Summet Street Northwest. Virginia Bryant. 1356 Irving Street 
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Northwest. Ella Yates. 1775 California Street Northwest, and 
Carrie 1 Mason. 1423 S Street Northwest.” Can you tell us 
whose writing that is? 

A. No. sir: I don't know. 

Q. Do you recall talking with any of those persons since 
I mentioned their names? 

A. No. sir: I don't. 


Q. You said you thought vou recognized the name "‘Mil¬ 
dred”? 

A. Yes. sir. 


Mr. Laughlin. Have you any questions? 
Mr. Krouse. Just one question. 


Cross-examination bv Mr. Krouse: 

Q. Mr. Haack. did either you or Mr. Heide have any further 
police work to do in connection with that case after the 
preliminary report? 

A. No. sir. 

S5 Mr. Krouse. That is all. 

The Court. May he go? 

Mr. Krouse. Yes. your Honor: I have no objection. 

(The witness left the stand.) 


Thereupon Michael J. Mahaney was called as a witness 
and. Having been first duly sworn, was examined and testified 
as follows: 

Direct examination by Mr. Laughlin: 

Q. For the record, what is your occupation. Mr. Mahanev? 

A. At present, detective sergeant. 

0. In the Police Department? 

A. Yes. 

Q. How long have you been connected with the Police De¬ 
partment? 

A. Over twenty years. 

Q. In 1031. in the middle of April, where were you sta¬ 
tioned? 

A. I was attached to the Sth Precinct. 

Q. What was your title? 

A. Plain clothes man. 

Q. Now. I hand you here a book already described as a 
police book, outside cover “Volume 15 Record.” and turning 
to page 60 I ask you if you have ever seen that before I hand¬ 
ing book to the witness!? 

A. I have; yes. sir. 

S6 Q. You have heard the other officers testify about 
the information with respect to Lizzie Jaynes. Now. 
by the way. you did not interview Mrs. Jaynes, did you? 
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A. I did; yes. 

Q. On the night of this occurrence? 

A. On the night of the occurrence. 

Q. Can you tell us about what time it was that you got 
there? 

A. It was shortly after the uniformed men had left—in the 
neighborhood of midnight or shortly thereafter. 

Q. Tell us to the best of your recollection what questions 
you asked her. 

A. I arrived on the scene, your Honor, shortly after the 
uniformed men had left, and I attempted to question Mrs. 
Jaynes with respect to this supposed to be robbery. She re¬ 
fused to talk. She said she had given the description to the 
police ahead of me and she could not see why she had to give 
it to me. 

Q. What police was she referring to? 

A. Mr. Heide and Mr. Haack. After some further conver¬ 
sation she finally gave me a partial description of the men. 
I asked her if she had been shot and she said. “No." She was 
very nervous. She refused to discuss it any further with me. 

Q. Now. the information she gave you. was that any dif¬ 
ferent information she had given Mr. Heide and Mr. Haack? 

A. In reference to what, the description? 

Q. Yes. 

A. No, sir. 

Q. Turning to this page [indicating]. Mr. Mahanev. 
S7 will you show us which writing on that page is yours? 

A. This here [indicating] “interviewed complainant, 
lookout sent out." 

Q. Followed by the name “M. J. Mahaney”? 

A. Yes. 

Q. That is in pencil writing? 

A. Yes. Now. in ink- 

Q. I believe that has been testified to. 

A. That is where Thoman—there was an Officer Thoman 
attached to tlie precinct at that time, but I couldn’t tell you 
if this is his incidental. 

Q. This pencil writing. “Interviewed complainant, lookout 
sent out.” is that yours? 

A. Yes. 

Q. In ink. “Mrs. Jaynes died at Garfield Hospital.” is that 
yours? 

A. No. 

Q. You do not know whose handwriting that is? 

A. No, sir. 
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Q. This ink writing at the bottom. Mr. Mahaney. where it 
says. “'Mildred Colt. Virginia Bryant.” and these other names, 
do you know whose writing that is? 

A. Offhanded. I would say no. sir. 

Q. Could you tell us when it was put in that book? 

A. I could not: no. sir. 

Q. You know that it appears to be a much heavier 
writing? 

A. Yes. sir. 

Q. At the time you talked with Mrs. Jaynes, did you 
SS ask her who else might have any information—might 
throw any light on that? 

A. I don’t remember if I asked her that or not. She was 
very nervous: and. in other words, she refused to give me any 
further description of the men in detail, stating she had given 
it to the uniformed men prior to my arrival. She gave me a 
partial description of the supposed to be men. 

Q. Which, in substance, is the lookout the two officers sent? 
You don’t recall whether when you returned to Number S that 
you entered on any jecords the names of any other persons, 
any other possible witnesses? 

A. No. sir: I don’t recall. 

Q. Did there come a time when you talked to any of the 
representatives of the United States Attorney’s Office, any¬ 
body in the United States Attorney's Office regarding this 
police incidental? 

A. I didn’t. 

Q. 'You later. I believe, talked to the pardon attorney of 
the Department of Justice? 

A. I did: yes. 

ML Laughlin. Any questions. Mr. Krouse? 
Cross-examination by Mr. Krouse: 

Q. Did you have any further connections with the case. Mr. 
Mahaney. after that initial visit? 

A. I worked on it for some time later: yes. sir. 

Q. Did you uncover any evidence? 

A. I didn’t. 

SO Q. From your experience as a police officer what did 
you think of the identification that Mrs. Jaynes gave 

you? 

A. At the time, you mean, that night? 

Q. Yes. sir. 

A. I thought it was a very inaccurate description from my 
experience as a police officer. 

Q. Did you talk to her any more after that? 
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A. I didn't; no. sir. 

Q. That was the only time you talked to her? 

A. Yes. sir. 

Q. That was shortly after this happened? 

A. I would say in the neighborhood of a half hour. 

Mr. Krouse. That is all. 

Redirect examination by Mr. Laughlin: 

Q. Mr. Mahaney. of course, you have been on the Police 
Department many years and you have been out on many jobs 
like that.. Is it not customary—has it been your experience 
when you investigate an offense of that kind that you would 
almost invariably be called as a witness in the criminal prose¬ 
cution; isn't that true? 

A. That all depends, sir. 

Q. I mean, as a general rule, isn't that true? Wouldn’t you 
say that would be true nine times out of ten? 

A. In a case of this kind where I didn't follow up the in¬ 
vestigation. it is not unusual for me not to be called as a 
witness. 

Q. Mr. Mahaney. isn't it a fact that as a result of the 
90 information you obtained and which was entered in 
that book, that you and Officer Hughes and Officer 
Barrett did not arrest a couple of suspects in connection with 
this offense? 

A. There were a couple of suspects arrested; yes. sir. 

Q. When was that? 

A. I can’t just remember the date. It was some little while 
after this matter happened. 

Q. Do you know their names? 

A. One was named Baber. I just can’t remember the other 
name right now. 

Q. And you were looking for those persons upon the strength 
of the information contained in that incidental; isn’t that 
correct? 

A. I wouldn’t say that; no. sir. 

Q. Tell me this. Mr. Mahaney: isn't it a fact that these two 
men that you and the other officers did arrest, did they not 
answer the general description given in that incidental as to 
height? 

A. Somewhat ; yes. sir. 

Mr. Krouse. No further questions. 

Mr. Laughlin. You may step down. 

The Court. You do not want him any more, do you? 

Mr. Laughlin. No. 
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Mr. Krouse. No. your Honor. 

(The witness left the stand.) 

Thereupon Mrs. Frank J. Bell was called as a witness and, 
having been first duly sworn, was examined and testified as 
follows: 

91 Direct examination by Mr. Laughlin: 

Q. Mrs. Bell, for the purpose of the record, tell us 
your present address. 

A. 4031 Connecticut Avenue Northwest. 

Q. You have lived in Washington for a number of years? 

A. Yes: over fifty years. 

Q. Directing your attention. Mrs. Bell, to the month of 
April 1931. and the day. April 3rd. on that day do you recall 
whether you had any conversation with Mrs. Lizzie Jaynes, 
who {vas cashier or who was connected with the Garden T 
£hop at ISth and Columbia Road? 

A. Yes. sir; I had. 

The Court. I cannot hear you. 

The Witness. Yes. 

By Mr. Laughlin: 

Q. Tell us. Mrs. Bell, what time of the day or night was it. 
.just t f o the best of your recollection, that you talked with her. 
A. I know it was after 11:00 o’clock at night. 

By the Court: 

Q. Was it before the hold-up? 

A. No: it was after. 

By Air. Laughlin: 

Q. Would you tell us about how long after this hold-up did 
you talk with her? 

A. I would say about five or six minutes. 

Q. And at the time you talked with her who else 

92 was present there, if you remember? 

A. There was no one. I talked to her alone. I took 
her in the waiting room. 

By the Court: 

Q. Were you attached to the Tea Room? 

A. I was manager of the apartment where the tea room is. 

By Mr. Laughlin: 

Q. Can you give us the substance. Mrs. Bell, of your conver¬ 
sation with Airs. Jaynes? 

Mr. Krouse. I object, if your Honor please. It is hearsay. 
Air. Laughlin. Of course, your Honor, ordinarily I suppose 
at a criminal trial that would not be admissible, but I think 
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in a proceeding of this kind—after all. we are trying to get at 
the facts in the same manner the Attorney General did. 

Mr. Krouse. I think it is a rule of evidence that applies in 
any proceeding. 

The Court. Of course it does. I do not think in its pres¬ 
ent stage it is admissible at all. Mr. Laughlin. 

By Mr. Laughlin : 

Q. Mrs. Bell, in connection with this case. Mrs. Jaynes’ 
case, after her death did you, at any time, talk to anybody in 
the United States Attorney’s Office? 

A. Yes. I did. 

Q. And to whom did you talk? 

A. I can’t think of his name. 

Q. Was he a young man? 

A. Yes. 

Q. Would you recognize the name if I told you? 

93 A. Yes. I would. 

Q. Mr. Robb? 

A. No. 

By the Court: 

Q. It was not Mr. Krouse, was it? 

A. No: this gentlemen was an attorney in the Department 
of Justice. 

By Air. Laughlin : 

Q. And you talked to him; I mean, you talked to some¬ 
body in the Department of Justice. But, did you talk to any¬ 
body in the United States Attorney’s Office in this building? 

A. No. I didn’t. 

Q. At no time were you called? 

A. No time. I was never called. 

Q. Did you, at any time in connection with this case, give 
your name to the police? 

A. Yes, I did. 

Q. And to what police officer did you give it? 

A. I couldn’t tell you his name. There were two or three 
officers in there and in a short time one of them asked me my 
name, and I gave him my name. I said I was manager of the 
apartment in the building. I don’t know which officer it was. 

Q. Did he ask you some questions, Mrs. Bell, about the case; 
what you knew of it? 

A. No; I don’t remember him asking me any questions. 

Q. At the time you talked with Mrs. Jaynes—without telling 
anything she said—was she able to answer your questions, 
Mrs. Bell? 

213169—40-5 
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94 A. Yes. 

The Court. What was the answer? 

The Witness. Yes; she did answer. And I asked her 
questions. 

By Mr. Laughlin: 

Q. How long would you say that you remained with her 
that night? 

A. I remained there from until Mr. Slogan's brother-in-law 
took her supposedly to the hospital. I waited there until the 
last minute. 

Q. Did you see her after that? 

A. No. I didn’t. 

Q. The time you went to the Department of Justice, Mrs. 
Bell, and talked to someone there, that was the only occasion 
that you talked to anyone connected with this case; is that 
right? 

A. That is right. 

Q. And can you tell us approximately when that was? 

A. That was—yes; I remember it was a little over a year ago 
that they called me. I just can’t remember the date; maybe 
a little less. 

Mr. Laughlin. Any questions. Mr. Krouse? 

Mr. Krouse. No questions. 

The Court. That is all. 

(The witness left the stand.) 

Thereupon Flournoy Cooper Schneider was called as a 
witness and. having been first duly sworn, was examined and 
testified as follows: 

95 1 Direct examination by Mr. Laughlin: 

Q. Your address, Mr. Schneider? 

A. 1353 Iris Street Northwest. 

Q. You are here, of course, Mr. Schneider, in response to a 
subpoena? 

A. That is right. 

Q. In connection with this case, Mr. Jordon’s case, did there 
come a time that you talked to anyone in the District Attor¬ 
ney’s Office? 

A. Several times. 

By the Court: 

Q. What is your occupation? 

A. I am in the electrical business. 

Q. You are not a police officer? 

A. No. sir. 
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By Mr. Laughlin: 

Q. What was your occupation? 

A. I am in the electrical business. 

Q. You say you went to the District Attorney’s Office on 
several occasions. To whom did you talk? 

A. It has been so many times I have been called down I 
shall try to remember. Mr. Robb. I think was one. and later 
on. a gentleman who recently resigned over Robb, I think. I 
don’t remember his name. 

Mr. Krouse. Do you mean Mr. Leslie Garnett? 

The Witness. That is right. 

The Court. Mr. Garnett? 

The Witness. Mr. Garnett. 

96 By Mr. Laughlin: 

Q. To the best of your recollection, when was the first 
time + hat you talked to Mr. Robb? 

A. That has been some time back. It was. I think it was, 
after the trial of Mr. Jordon. 

By the Court: 

Q. After Mr. Jordon’s trial? 

A. I think so. 

By Mr. Laughlin: 

Q. Would you say about how long after? 

A. No; I don’t recall. It has been several years ago. 

Mr. Krouse. May I refresh his recollection? 

The Court. Yes. 

By Mr. Krouse: 

Q. Would you say it was May 7, 1937, Mr. Schneider? 

A. That would sound probable. 

By Mr. Laughlin : 

Q. Was there ever a time, Mr. Schneider, that you gave 
a signed statement to anyone? 

A. Yes. 

Q. And to whom did you give that? 

A. I think that was Mr. Robb. I am not sure about that. 
Q. Was that on the first occasion of your visit to him? 
A. I think it was. 

Q. Were you furnished a copy of that statement? 

A. You mean since I signed it? 

Q. Yes. 

A. No, sir. 
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97 Q. Mr. Schneider, directing your attention to April 
1931. and more specifically. April 3rd. were you at the 
Garden T Shop. ISth and Columbia Road? 

A. I was. 

Q. Can you tell us what time it was that you were there? 

A. It was about 11:30 in the evening. 

Q. And did you notice anything out of the way that took 
place there? 

A. Yes. sir. 

Q. Will you tell us what? 

A. Well, there was my wife and another couple that had 
been town to the movies and we stopped at the Garden T 
Shop on our way home. It was about 11:30. We went in for 
the purpose of ordering ice cream. We had already given our 
order, and I happened to be seated at the table facing the 
front door, and we were about halfway back in the Garden T 
Shop when these two men came into the store. One’had like 
a hood over his face. The other one was unmasked. One 
was a little bit shorter than the other. They were both young 
men knd a little bit slender. I would say of medium height, 
but one was slightly taller than the other. One stayed at the 
front door facing the store with a revolver. 

By the Court: 

Q. Facing where? 

A. Facing the store. 

Q. Facing inside the store? 

A. That is right, as guard at the door, and the shorter m:r 
of tlie two went toward Mrs. Jaynes, the cashier. There was 
a short conversation there and he didn’t seem pleased 
9S 1 with what results he got. He walked back along the 
counter up to where we were staying. It was opposite 
where we were staying, and he mumbled about something that 
it was a cheap joint and he was disappointed of what he h:v' 
gotten. At that moment he pulled his hood over his head. 
Then he went back to the cashier again and shortly thereafter 
I heard this pistol shot. At that moment they both ran out 
the front door. As soon as they left I ran up to Mrs. Jaynes 
and asked her if she was shot. 

She said. “I don’t know whether I am or not. but I feel 
numb in my side.*’ but she couldn’t tell whether she was shot 
or not. 

I asked her if she wanted me to call an ambulance and she 
said. “No.” she didn't think she was shot. I stood around 
there and after that two or three police cars came up. and 
after that we left. 
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By Mr. Laughlin: 

Q. Mr. Schneider, will you give us. to the best of your recol¬ 
lection. the height and the weight and so on of those two men? 
A. I would say they were slender. 

By the Court: 

Q. Do you mean these two men? 

A. Yes, sir. 

By Mr. Laughlin: 

Q. Would you mind standing. Mr. Schneider? 

A. Not at all. 

(The witness stood up.) 

Q. How tall are you? 

99 A. I am about five foot ten and a half or eleven. 

Q. I believe you said one was slightly taller than 

the other, and the other one- 

A. Just a few inches shorter. 

Mr. Laughlin. Will you stand. Mr. Jordon? 

(A man stood up in the courtroom.) 

By Mr. Laughlin: 

Q. Did either of them fit the description of Mr. Jordon? 
A. It has been so long ago I really would not want to com¬ 
mit myself. It has been about eight years ago. and I meet a 
lot of people in my business. This is the first time I have seen 
Mr. Jordon, though. 

Q. You remained there for some time? 

A. About a half an hour. 

Q. Were you there when the officers were there? 

A. Yes. sir. 

Q. And you talked with the officers? 

A. No. sir. 

Q. Did any of the officers take down your name? 

A. No, sir. 

Q. Were you there when Mrs. Bell was there? 

A. I don't recall seeing her. There were several people 
there. 

Q. You say this first occasion vou talked with Mr. Robb was 
in 1937? 

A. That was with Mr. Robb; yes. 

Q. Did you talk with Mr. Garnett before that time? 

A. No: I don't think so. 

Q. Did you talk to anyone else in the District 

100 Attorney's Office before that time? 

A. Not in the District Attorney's Office. 

Q. Did you talk with anybody in the Police Department? 
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A. There was a detective came to my house with another 
man. 

Q. When was that? 

A. That was several days after it happened. 

Q. This took place on April 3rd. Mrs. Jaynes, according to 
the record. Mr. Schneider, died on April 5th. 

A. Yes; I am aware of that. 

Q. About how many days after that was it the police officer 
came to your place? 

A. This happened on Friday night and the police officer 
Barrett came the first part of that week. I would say Mon¬ 
day or Tuesday night, probably. 

Q. Do you know the names of the officers? 

A. Hushes was one of them. That is the onlv one I can 
recall. He is here in Court. 

Q. And you don’t know the name of the other man? 

A. I don't remember. They both came in but I only 
remember Mr. Hughes. 

Q. How long did you talk with Mr. Hughes? 

A. I don’t know, maybe fifteen minutes or half an hour. 
He came to my house. 

Q. Did you tell him just about what you told us here now? 

A. In general: yes. 

Q. And he asked you a lot of questions and you answered 
those questions? 

101 A. Yes. 

Q. Did he show you at that time the information 
that he had in this police incidental, the police book? 

A. I really don’t recall that. 

Q. Now, Mr. Schneider, I am going to read to you some¬ 
thing that has been introduced in evidence. I will read it 
first and then I will ask you a couple of questions. 

“Mrs. Lizzie Jaynes, cashier for the Garden T Shop. 1S35 
Columbia Road Northwest, reports that about 11:25 this p. m. 
she was held up at point of pistol and robbed of ninety dollars 
by two young white men, who fired one shot at her when they 
demanded the money. Number one is twenty-three to twenty- 
five years, six feet tall, wearing a mask, blue suit. Number 
two about six feet tall, grey eyes, fair hair, no weight given, 
who held the gun. Mrs. Jaynes was not injured. They es¬ 
caped in a tan-colored 192S Model Chrysler/’ 

N6w. does that in general fit the description that you would 
give these men? 

A. I would not say so. Their ages would—they were young, 
as I said—but their height/t, they are too tall. They were 
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not that tall. A man six foot is considered rather tall, and 
I would call them medium height. 

Q. How tall are you? 

A. I would say about five ten or eleven. I really don’t 
know. 

Q. Do you call yourself tall? 

A. Some do and some don’t. 

Q. Would you call ipe tall? 

102 A. I don’t think I would. 

Q. I am just about one inch under six foot. 

A. You are? 

Q. When these officers came, then, you gave them all this 
information you have given us, and they, of course, took your 
name down? 

A. Yes. 

Q. Did you hear from any officers after that? 

A. I don’t recall hearing from them except—yes; Hughes 
came back some time later and I was called down at different 
line-ups to see if I could recognize anyone. That happened 
several times. 

Q. Will you tell us how many times? 

A. I would say several. I remember going down at least 
twice, at two different line-ups at the Police Court at Indiana 
Avenue. 

Q. Can you give us the approximate dates? 

A. It has been several years ago. I don’t remember. It 
might have been the same year or maybe a year after. 

Q. This robbery took place on April 3rd. Mrs. Jaynes died 
on April 5th. You say that these officers came to you a few 
days thereafter? 

A. That is right. 

Q. How long after that in days or in weeks that you first 
went to any line-up? 

A. It might have been within a month or two after that 
happened of that same year. 

Q. We are talking now of 1931. 

A. That is right. 

103 Q. After that, when did you go again? 

A. I believe it was probably a year later. 

Q. The same officers asked you to come? 

A. I think so. I am pretty sure it was Mr. Hughes. 

Q. Always Mr. Hughes? 

A. Yes. 

Q. But you do not know the gentleman who was with him? 
A. I don’t know whether there w*as one with him all the 
time. When they first interviewed me there were two. 
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Q. Within a month and within about a year later? 

A. Yes. 

Q. When again? 

A. That was all for the line-ups. 

Q. When again were you talked to, interviewed by any 
police officer? 

A. I don't recall being interviewed by a police officer any 
more. 

Q. Well, were you interviewed by anyone else? 

A. I was called down to the Pardon Officer at the Depart¬ 
ment of Justice. 

Q. That was some time thereafter? 

A. Yes; that is right. 

Q. You were not called as a witness at Mr. Jordon's trial? 

A. No. sir. 

Q. Do you remember when it took place? Were you in 
Washington then? 

A. I was in Washington. If I might say. I was very much 
surprised one evening when I was reading the Star and 
104 saw the account of the trial. 

Q. That you had not been called? 

A. I remarked to my wife. “Isn’t that odd? This case was 
tried and I wasn’t even called.” 

Q. You said a moment ago. Mr. Schneider, that this morn¬ 
ing was the first time you have seen Mr. Jordon; is that cor¬ 
rect? 

A. As I recall; yes, sir. 

Q. Then at no time were you asked to point out Jordon in 
any police line-up? 

A. I was called down at different line-ups to see if I recog¬ 
nized anyone there as being a suspect, but I was never pointed 
out to Mr. Jordon. 

Q. And you never pointed out Mr. Jordon in any of those 
line-ups as the person who committed the offense? 

A. No. sir; because it was too far after the time it hap¬ 
pened. 

By Mr. Krouse: 

Q. What do you mean by that, Mr. Schneider? 

A. Pardon? 

Q. What do you mean by that, Mr. Schneider, “It was too 
far after the time it happened”? 

A. I saw so many people and I didn't get a very good view 
of them that night. 
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Q. Were you ever able to identify anybody in any of those 
line-ups? 

A. No. 

The Court. Is that all? 

Mr. Krouse. That is all I have. 

105 Mr. Laughlin. That is all. 

(The witness left the stand.) 

Thereupon Carvie McKinley Mason was called as a wit¬ 
ness and having been first duly sworn, was examined and 
testified as follows: 

Direct examination by Mr. Laughlin: 

Q. What is your address. Mr. Mason? 

A. 1523 S Street Northwest. 

Q. What is your occupation? 

A. At the present time? 

By the Court: 

Q. What is your occupation? 

A. I am a night watchman for Thomas J. Fisher Real Estate 
Company. 

By Mr. Laughlin: 

Q. In the year 1931. in the month of April, what was your 
occupation? 

A. I was a busboy at the Garden T Shop. 

Q. On the night of April 3rd were you on duty there, 
Carvie? 

A. I was. 

Q. Did anything unusual happen at the tea shop on the 
night of April 3rd? 

A. Yes. 

Q. What happened? 

A. I guess it was around 11: 30 two men entered the 

106 front door and one made the remark. “Take it easy, 
everybody, this is a hold-up.” 

By the Court: 

Q. Said what? 

A. One made a remark. “Take it easy, everybody, this is a 
hold-up,” at that particular time. 

By Mr. Laughlin : 

Q. Can you give us a description of the men—that is. to the 
best of your recollection, the description of those two men? 
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A. The best description I could give you is that one was a 
tall man and the other one was a short man. 

Q. What do you mean by that? How tall was the tall 
man? 

A. He was above my height and I considered him tall. 

Q. How tall are you? 

A. I am five foot five inches. 

By the Court: 

Q. You call that a tall man? 

A. I say I call that a short man. 

By Mr. Laughlin: 

Q. What do you call a tall man? 

A. I call a tall man above that, a person around five foot 
ten inches or five foot six inches. 

Q. Would you call me a tall man? 

A. I would call you kind of medium, something like that. 

Q. About the weight of these two men. how heavy were 
they? 

A. I would not be able to give you the weight of those 
107 two men. 

Q. I am going to read this to you, Carvie. It says 
here, in this police incidental. “Number one is twenty-three to 
twentv-five vears. six feet tall, wearing a mask, blue suit. 
Number two about six feet tall, grey eyes., fair hair, no weight 
given.” 

Would that about fit the description of those men. Carvie? 

A. That would probably fit the description. 

Q. At the time then did you have a conversation with Mrs. 
Jaynes that night? 

A. Yes; I did speak to Mrs. Jaynes after this happened 
that night. 

Q. Did you ask her whether she had been shot? 

A. I noticed she was sitting near the—she seemed to be 
lying over on a table. I said to her. I said, “Mrs. Jaynes, 
are you hurt?” 

She said. “No. it seems like I am very nervous.” She 
says, “Maybe it is more than that; that I am hurt. I don’t 
think I am shot.” 

That is the remark she made to me. 

Q. You did not see any evidence of blood anywhere? 

A. No; I didn’t. 

Q. Were you there that night when the officers came? 

A. I was. 

Q. You were? 
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A. Yes. 

Q. They took your name? 

A. I don't recall whether they took my name that night 

or not. 

10S Q. Did they talk to you? 

A. I didn't talk to them. I might have talked 
to some plain-clothes men but there were several other people 
in the place I was talking to. 

Q. How long had you worked at that Garden T Shop? 

A. I think about that time I had been there very near two 
years. 

Q. When was the first time you talked to any officer of the 
Police Department? 

A. I believe that was in the Police Headquarters after some 
time that I was called down for identification for some per¬ 
sons. I believe I probably talked to someone at that time. 

By the Court: 

Q. Can you tell us when that was? 

A. It seemed like the previous week of it. 

Q. That was at the line-up? 

A. Yes. 

Q. What were you asked at the line-up? 

A. They asked me if I could tell any person that would 
be in the line-up. 

By Mr. Laughlin: 

Q. This was April 3rd? 

A. Yes. 

Q. Mrs. Jaynes died on April 5th. How long after that 
in either days or weeks was it you first talked to any officer? 

A. The best I can remember now. it seemed like to me it 
would be the next week. 

By the Court: 

Q. That is your best recollection? 

109 A. That is my best recollection. 

By Mr. Laughlin : 

Q. Who were those officers? 

A. I don’t know them all by heart, but I believe Mr. Bar¬ 
rett—I talked to him. 

Q. And who else? 

A. I don't remember any of the others by name. 

Q. At that time you talked to him. did they take you to any 
line-ups? 
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A. I was called down two or three times to line-ups. 

Q. When was the next time that you were called to any 
line-up? 

A. I could not give you dates of any of the line-ups. 

Q. You do not have to give me dates. Give me weeks or 
months. 

A. Probably. I would say. one each week it seemed like to 
me. the best I can remember, now. 

Q. I did not quite get you. 

A. It would be one each week for a month or more. I 
would get notices at my home, but I didn’t get any connection 
with the officer. I would be always notified at my home. 

Q. What kind of notice was that? 

A. It wasn't a notice: it was just a word of mouth. 

Q. Coming from whom? 

A. Some of the police officers that came to my home and 
told me to come down. 

Q. In the year 1931. how many times, to the best of your 
recollection, did you talk to any police? 

A. I don’t believe I talked to them over one time 
110 down there. It seemed at different times I would go 
down, but I would just be there, but I wouldn’t talk 
with any officers. 

Q. Did you talk to police officers in the month of April 
1931. one. two. three, four. five, eight, ten, or twelve times? 

A. I know I didn’t talk to them over five times. I know I 
didn’t do that. 

Q. The first time. now. was within a week, or certainly 
within a month after this? Now. tell us. try to recall, if you 
can, I realize it is a long time, it is eight years, but try to recall. 
It is an important matter. After that, how many weeks 
passed before you went down again? This might help you. 
This thing took place—I belive it was on a Good Friday 
around Easter—and we know we have a holiday on May 30th; 
we have one on July 4th. and we have one on Labor Day. By 
fixing those dates in your mind does that give you any idea? 
Can you tell us. now. about when it was after this first time 
that you went down again? 

A. I am sure I went down during the previous week of it. 
By the Court: 

Q. Do you mean you went down there the week after? 

A. Yes. 

Q. Can you tell anything about the other times you went 
down? 
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A. I know I went down, but I have nothing to go by as to 
dates. 

Q. You do not remember the time? 

A. No. 

111 Bv Mr. Laughlin: 

Q. Were you a witness at the trial? 

A. I was. 

By the Court: 

Q. You went down before the trial? 

A. Yes. sir. 

Q. More than once? 

A. Yes: for these police line-ups. 

Q. To those line-ups? 

A. Yes. 

Q. Can you remember, or as near as you can remember? 

A. I am positive of three times that I went down there. 

The Court. That is about all we can do. 

By Mr. Laughlin: 

Q. Will you stand up, Mr. Jordon? 

(A man stood up in the courtroom.) 

Mr. Mason, do you call Mr. Jordon a tall man? 

A. I would not. 

Q. Would you call him a short man? 

A. Yes. 

Q. At those various line-ups that you went to in connec¬ 
tion with the police calls, at any time, did you ever point out 
Mr. Jordon as the one who committed this offense? 

A. I didn’t. 

Q. I ask you now this question. Stand up again. 

(A man stood up in the courtroom.) 

You were there on the night of April 3rd. 1931? 

A. Yes. 

112 Q. You saw the persons. Was either of those per¬ 
sons Mr. Jordon? Now, look at him. 

A. I couldn’t say positive either one of those was Mr. 
Jordon. 

By the Court: 

Q. You could not say positive? Did you ever point out 
anybody as the man at any of those line-ups? 

A. I didn’t. 

Q. You never pointed out anybody as the man who was one 
of those men at the hold-up? 

A. I didn’t. 
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Cross-examination by Mr. Krouse: 

Q. Did you ever see the faces of the two men that came in 
the store that night? 

A. I couldn’t see their faces. 

Q. You couldn’t see their faces, could you? 

A. No. 

Q. How tall was the short man, would you say? 

A. I would say taller than myself. 

Q. And how tall are you? 

A. I am five foot five inches. 

Q. You testified at the trial, did you not? 

A. I did. 

Mr. Krouse. That is all. 

The Court. All right. 

(The witness left the stand.) 

Mr. Laughlin. We might be able to stipulate this so 
113 that we can excuse Mr. Gaynor. if Mr. Krouse is will¬ 
ing. The purpose of his testimony is to show that the 
conviction was affirmed by the Court of Appeals, rehearing 
was denied, and also petition for writ of coram nobis was de¬ 
nied. We want to show he has exhausted all his legal rem¬ 
edies. 

Mr. Krouse. We will stipulate whatever the record shows. 

Mr. Laughlix. We can agree on the record. 

Mi*. Krouse. Whatever the record shows we will stipu¬ 
late. 

The Court. All right. 

Thereupon Guy Rone was recalled as a witness and. hav¬ 
ing been previously duly sworn, was examined and testified 
further as follows: , 

Further direct examination by Mr. Laughlix: 

Q. Have you had a chance to go through the file. Mr. Rone, 
and give us the statements that were taken by the Police 
Department? 

A. I haven’t. 

Mr. Laughlix. What I want to show, your Honor, is that 
statements were taken from certain witnesses, from prospec¬ 
tive witnesses. in this case, by the Police Department and 
those witnesses were never made available, were not used at 
the trial, so I think the record ought to show- 

The Court. What do you mean “never made available”? 
I understood you to say that those witnesses were never 
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made available. The statements were never made avail¬ 
able. 

114 Mr. Laughlin. They were not turned over to the 
District Attorney for use, or if the District Attorney got 

them and it was found that the information in those state¬ 
ments was helpful to the petitioner, Jordon, they were not 
made available to either Jordon or the Court was not informed 
of them. 

The Court. Well. I do not know that. 

Mr. Krouse. I cannot see where it is admissible. There is 
hardly a case the police investigate that they do not take state¬ 
ments from them and we never see them. It has been shown 
here today, by people taking the stand here today, that they 
did not testify at the trial for the obvious reason that they did 
no know anything because some of it was pure hearsay. 

By Mr. Laughlin: 

Q. Mr. Rone, are you in the position to tell us the names 
of all the officers who had any part in this case? 

A. I am not. I might say this: On making an investiga¬ 
tion of any serious crime the Police Department interviews 
a lot of people and makes notes and come to find out it is not 
necessary to bring that to the District Attorney's Office. They 
might tell the District Attorney about it and bring him down 
there. If they don’t know anything they are not brought into 
Court at all. It is not necessary. 

Q. Mr. Rone, do you give more attention to a homicide 
case than you do to the average case? 

A. Yes; and every person is interviewed too. 

Q. Tell us this: Mr. Rone, what is the customary procedure? 
Suppose you are on the homicide squad. You are not, 

115 but suppose you were, and you were investigating a 
homicide. You would interview certain witnesses to 

obtain information. Would that be reduced to writing, if not 
for anything else, for your own information? 

A. If it would become necessary to. If you interview a 
person, say, Jones says, “Fred Brown knows something,-’ and I 
go see Fred Brown and interview him. but he doesn't know 
anything. It is not necessary to bring him in. 

Q. If I told you Fred Brown knows something and you go 
to him and he says. “Yes: I was there. Those men were five 
feet eleven and a half inches tall and six feet two inches tall; 
one weighed one hundred eighty-five and the other one 
weighed two hundred ten,” you would take that down, would 
vou not? 

nr 
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A. I would take it down, but you could not identify them. 

Q. You would make that available to the District Attorney, 
would you not? 

A. Not necessarily. 

Q. Who determines this information as to whether it shall 
be turned over to the District Attorney or whether it shall be 
retained in that police file and not used? 

A. Nearly all important witnesses obtained for a case are 
turned over. All detectives turn over the important witnesses 
to the District Attorney. There is nothing left there for the 
defense or for the Government. All witnesses are turned over 
to the District Attorney. 

Q. With respect to that question I asked you a while ago, if 
you were prepared to give us the names of all the 
116 police officers who had any part in the investigation of 
this case, who can furnish that information? 

A. I guess the District Attorney's Office. 

Mrj Krouse. There are a number of officers here, as your 
Honor knows, who did have their hand in the case. 

The Witness. In fact, every member of the Police Depart¬ 
ment has a hand in an investigation of a homicide or robbery. 
A lookout is sent and it is the duty of every member of the 
Metropolitan Police Department to make an investigation. 
Any evidence they get is turned over to the homicide depart¬ 
ment. That is a responsibility every man in the Police 
Department has. 

MrJ Krouse. I would be glad to give you. Mr. Laughlin, the 
names of any such officers that had anything to do with the 
case. I think most of them are present today. Officer Bar¬ 
rett. Officer Hughes. Officer Strange are here, and Officer 
Tolson was in the building a few minutes ago. 

Mr. Laughlin. Is that James J. or Aubrey? 

Mr. Krouse. Aubrey Tolson. Inspector Kelly is here also. 
There may be a number of others I don’t know anything 
about. 

By Mr. Laughlin: 

Q. Was there a Detective Murphy that had any part in that 
case, or do you know, Mr. Rone? 

A. I couldn't say. 

Mr. Laughlin. Does the record show that. Mr. Krouse? 

Mr. Krouse. No. I don’t have any information concerning 
Mr. Murphy. 

Mr. Laughlin. You may step down, then, Mr. Rone. 
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117 (The witness left the stand.) 

Thereupon Edward J. Kelly was called as a witness and. 
having been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Laughlin: 

Q. For the purpose of the record. Mr. Kelly. I suppose you 
are Inspector Kelly; what is your occupation? 

A. Inspector, Metropolitan Police Department, of the Sec¬ 
ond District. 

Q. How long have you been connected with the Police 
Department? 

A. Going on thirty years. 

Q. Directing your attention to the year 1931. did you have 
any part in the investigation of this Jordon case? 

A. I did. 

Q. Did there come a time in the year 1931 that you talked to 
Mr. Jordon? 

A. I did. 

Q. And when was that? 

A. While he was in the custody of the police, held at Head¬ 
quarters. 

By the Court: 

Q. What was that. Inspector? 

A. While he was in the custody of the police, held at Head¬ 
quarters. 

Q. He was in custody? 

A. Yes, sir. 

118 By Mr. Laughlin: 

Q. Where did you talk to him. in Police Headquar¬ 
ters or at the jail? 

A. At Police Headquarters. 

Q. And you took a certain statement from Jordon at that 
time? 

A. I didn’t take anything from him. 

Q. Was anything taken down? You had an interview with 
him. Was that reduced to writing? 

A. I talked with him. but I didn’t reduce it to writing; 
no. 

Q. Was anyone else present besides Jordon at that time? 

A. I am pretty sure that there was. 

Q. Can you tell us. offhanded, who they were? 

A. Offhanded. I can’t say. 

21316 0 - 4 0 * ■ ■ 6 


so 


THOMAS JORDON VS. KLWOOD STREET 


Q. Do vou recall the name Dodsworth? 

A. I do. 

Q. Was she present at the time you talked to Jordon? 

A. I don’t think so. 

Q. Do you know at that time you talked to Jordon, you 
say when he was in custody, that was about August 1931. was 
it. not? 

A. It was during the time the investigation went on re¬ 
garding the death of Mrs. Jaynes. 

Q. At that time were you working on the case alone, or in 
conjunction with some other officers? 

A. At that time I held the position of Acting Captain in 
the Detective Bureau. At that time I was in direct charge 
of the office and was supervising not only this case 

119 but all other cases that happened. 

Q. You know then who had direct charge of this 

case? 

A. As far as the Detective Bureau is concerned, whoever 
was in charge of the Homicide Squad at that time—that 
is. in particular, but the commanding officer of the Detective 
Bureau would be in full charge of all investigation. 

Q. Was Jordon ever identified. Mr. Kelly? 

A. Identified? 

Q. Yes. 

A. Not in my presence. 

Mr. Laughlin. That is all. 

Mr. Krouse. No questions. 

The Court. All right. You do not need to keep him any 
longer, do you? 

Mr. Laughlin. No; we do not need him any longer, your 
Honor. 

(The witness left the stand.) 

Thereupon Gertrude Ella Yates was called as a witness 
and. having been first duly sworn, was examined and testified 
as follows: 

Direct examination by Mr. Laughlin: 

Q. Mrs. Yates, will you give us your correct address? 

A. North Beach. Maryland, at present. 

Q. Directing your attention to the year 1931, more particu¬ 
larly April 3rd. on the night of April 3rd. were you at the 
Garden T Shop? 

120 A. I was. 

Q. Can you tell us about what time it was that you 
were there? 

A. Well, they have no clock anywhere that I know, but we 
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always closed at 11:30. so I judged it was after 11:30. 

Q. You said “we always closed.” At that time what was 
your occupation or business? 

A. Waitress. 

Q. At the Garden T Shop? 

A. Yes. 

Q. Continue. You say you fixed the time because you close 
at a certain hour? 

A. Yes, sir; and it was after we closed, rather, had shut 
the door. 

Q. Can you tell us whether anything out of the ordinary 
happened on the night of the third? 

A. Yes; two masked men came in. 

By the Court: 

Q. Two what? 

A. Two masked men. 

Q. Two masked men? 

A. Yes. sir; and they held up the place, or. rather, one of 
them shot Mrs. Jaynes. 

By Mr. Laughlin: 

Q. At that time, did you have any conversation with Mrs. 
Jaynes? 

A. Afterwards, yes. 

By the Court: 

Q. After? 

121 A. Yes. 

By Mr. Laughlin ; 

Q. Did you ask Mrs. Jaynes whether she was shot? 

.A. Yes 

Q. What did she tell you? 

A. She said she didn’t know. She was very nervous; she 
didn’t know. 

Q. Did you take her to the ladies’ room? 

A. No, sir. 

Q. Did you see any signs of blood? 

A. No, sir. 

Q. Will you stand, Mr. Jordon? 

(A man stood up in the courtroom.) 

Can you tell us whether either of those men you testified 
about would fit Mr. Jordon’s description? 

A. No; they would not. 

Mr. Laughlin. That is all. 
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Cross-examination by Mr. Krouse: 

Q. Did you see the two men? 

A. Yes; I saw them, but not their face. 

By the Court: 

Q. You say you talked to them? 

A. No; I saw them, but not their face. I could see part 
of one’s face. 

Q. Why did you not see the rest of his face? 

A. He was masked. 

Q. Were both masked? 

122 A. Yes. sir. 

Redirect examination by Mr. Lauc.hlin: 

Q. Can you tell us. Mrs. Yates, about the size of these 
men—how tall they were, and how much they weighed, and 
so on? 

A. I couldn’t tell you how much they weighed. One was 
tall and slender, I should judge, around five feet eleven, and 
the other one was a little shorter, and a little stouter. 

Q. I am going to ask you again to stand up. Mr. Jordon. 

(A man stood up in the courtroom.) 

Can you tell us whether Mr. Jordon is one of those men 
who came in there that night? 

A. I can’t tell you. but I don’t think so. That is all I 
can say. 

Q. Now. Mrs. Yates, did you talk to some of the police 
officers? 

A. Yes; they talked to me. 

Q. When was it they talked with you? 

A. That night, right after the hold-up. 

Q. Do you recognize any of those officers who are here to¬ 
day and testified? Do you recognize any of those officers as 
any of the gentlemen who were there that night? 

A. I could not. It has been too long. 

Q. How many times did you talk to any police officers? 

A. What do you mean, in the entire case? 

Q. Yes. ma’am. 

123 A. I can't remember. I talked to them at different 

times at the line-up. 

By the Court: 

Q. Did you testify at the trial? 

A. No. sir; I wasn’t called. 

By Mr. Laughlin: 

Q. Did you talk to anybody in the District Attorney’s 
Office? 
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A. No. sir. 

Mr. Laughlin. That is all. 

Recross-examination by Mr. Krouse: 

Q. Did you ever go down to Police Headquarters? 

A. I was called to the line-ups different times. 

Q. How many times? 

A. I couldn't possibly say. because I don’t know. It seemed 
to me like it was every night for about two weeks. 

Q. Were you ever able to identify anybody? 

A. No. sir; no one. 

Mr. Krouse. That is all. 

(The witness left the stand.) 

Mr. Krouse. I might say, if your Honor please, a summons 
was served on Mr. Pine to produce the records of the Dis¬ 
trict Attorney s Office in this case, including all statements and 
documents in our possession, and at this time, if your Honor 
please, we state that our documents and records are privi¬ 
leged statements, and they are not available for use in Court 
or anywhere else. I have authority for my statement, 
124 if your Honor would like to hear it. 

The Court. That is a fairly recent statute, is it not? 

Mr. Krouse. If your Honor please, there is a recent order 
issued by the Attorney General, which is one authority. 

The Court. That is what I had in mind. 

Mr. Krouse. It is dated May 2nd of this year. I also have 
the Arnstein case reported in the Court of Appeals. 

Mr. Laughlin. Will you give me that citation? 

Mr. Krouse. 54 Appeals 199. Of course, that case holds 
that the records of the District Attorney’s Office and any state¬ 
ments made to the District Attorney or his assistants are priv¬ 
ileged and cannot be disclosed. 

Mr. Laughlin. 1 would like to be prepared, your Honor. 
It is quite an important matter. I would like to have the 
opportunity to examine some authority to show that your 
Honor may have the right to do that. 

The Court. I do not believe I have. Mr. Laughlin. I re¬ 
member it has been brought to my attention comparatively 
recently. It was an opinion by the Attorney General. 

Mr. Krouse. Yes. your Honor; that is quite recent. 

The Court. I do not think I can require them to be pro¬ 
duced. 

Mr. Laughlin. I make this suggestion, your Honor. I is¬ 
sued a subpoena to the Pardon Attorney. Of course, some 
situation may face us there, and we did not want him to 
have to wait unnecessarily. He asked that he be permitted 
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to come upon telephone call. I will telephone him and with¬ 
out losing any time, will your Honor consider, instead of re¬ 
cessing from 12:30 to 1:30, will you recess now from 

125 12:15 to 1:15, and give me a chance to confer with the 
Pardon Attorney? I might, in that short time, be able 

to find something that might assist your Honor in this matter. 
The Court. How much more time are you going to take? 
Mr. Laughlin. I don’t think, your Honor, more than 
twenty minutes. 

The Court. That is something. You want to communicate 
with the Pardon Attorney? 

Mr. Laughlin. Yes. your Honor. It is 12:10 now. 

The Court. You haven’t anything more at present? 

Mr. Laughlin. This officer is testifying in Police Court, 
Officer 1 Tolson. and I do not know just when he will be 
available. ; 

Mr. Krouse. Officer Strange is here. I think his story 
would be the same as Mr. Tolson’s. Both of them worked 
together. 

Mr. Laughlin. All right, then, we will take Mr. Strange. 

Thereupon Clyde N. Strange was called as a witness and, 
having been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Laughlin: 

Q. Mr. Strange, for the purpose of the record, tell us what 
your occupation is. 

A. Lieutenant of the Metropolitan Police Department. 

Q. How long have you been on the Department? 

126 A. Nineteen years, the first day of the coming Feb¬ 
ruary. 

Q. How long have you been attached to the Homicide 
Squad? 

A. About six years. I am not on the Homicide Squad now. 
I am a lieutenant at Number 1. but I was on the Homicide 
Squad approximately six years. 

Q. In the year 1931 were you on the Homicide Squad? 

A. I wasn’t. 

By the Court: 

Q. You were not? 

A. I wasn’t in 1931. 

By Mr. Laughlin: 

Q. Now. -will you tell us when was the first time you had 
any part in this Jordon case? 
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A. After he was brought back from Mt. Vernon. New York, 
by Sergeant Barrett. 

Q. That was what year? 

A. I would have to look at my statements to tell you. It 
has been about three years ago. I think. 

By the Court: 

Q. After he was brought back from where? 

A. Mt. Vernon, New York, when he was arrested this last 
time. 

Mr. Laughlin. Your Honor, this might clear it for you. 

Mr. Krouse. I have the date here from the record. Officer 
Strange was assigned to investigation of this case on May IS. 
1935. 

Mr. Laughlin. What is bothering your Honor is this: In 

1931 Mr. Jordon was taken in custody and was released. 
127 The Court. He was released? When was his trial? 

Mr. Laughlin. The trial was in 1935 or 1936. 1935 
I believe. 

The Court. That was before his trial? 

The Witness. Yes. sir; before his trial. He was indicted 
shortly after. 

By Mr. Laughlin: 

Q. You interviewed, in connection with this case, a number 
of witnesses, did you. Mr. Strange? 

A. No; not a number of witnesses. I interviewed two or 
three. * 

Q. Will you give the names of those witnesses? 

A. No; I cannot. I don’t remember them. 

Q. What did you do with your records? 

A. All the records I have are in the file. 

Q. And you had some conversation with certain members 
of the District Attorney’s Office, did you? 

A. I did. 

Q. With whom did you confer? 

A. Mr. Robb, once or twice. 

By the Court: 

Q. Mr. Robb? 

A. And Mr. Krouse. I don’t know, several of them. I 
had so many cases there I can’t remember who I conferred 
with about the different cases. 

By Mr. Laughlin: 

Q. Mr. Strange, the information you had obtained, during 
the time you were working on this case, you turned over to 
the District Attorney? 
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128 A. Everything I had was turned over to the District 
Attorney. 

Mr. Laughlin. That is all. 

Cross-examination by Mr. Krouse: 

Q. Mr. Strange, you talked with this defendant, did you 
not? 

A. I did. 

Q. And he made a signed statement, did he not? 

Mr. Laughlin. We object to going into that at this stage. 
The Court. I thought you wanted to go into it. 

Mr. Krouse. It is a matter of record, if your Honor please. 
Mr. Laughlin. We admit that; however, if we are going to 
go into that, it will open the door to a lot of things. We will 
be trying the case over. 

The Court. That is what we are doing now. 

Mr. Krouse. I won't go into it. 

The Court. I do not want to go into it unless it is neces¬ 
sary. 

By the Court: 

Q. You talked to Mr. Jordon? 

A. Yes. sir. 

Q. And he did give you a statement? 

A. Yes. sir; a written statement and signed it. 

The Court. All right. 

By Mr. Krouse: 

Q. Admitting his guilt? 

129 A. Yes. sir. 

By Mr. Laughlin: 

Q. But. of course, he later told you the circumstances under 
which he made that? He never repudiated that statement, 
then? 

A. Not to me; no. sir. 

Q. You were present, of course, all during the trial; is that 
right? 

A. Yes. sir. 

By the Court: 

Q. You were present during the trial? 

A. Yes. sir. 

By Mr. Laughlin: 

Q. You knew what happened there, did you not? 

A. I was out in the witness room until I was called. 

Q. You did not hear what took place? 
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A. No. sir; I was sitting back in the witness room while the 
case was going on. 

Mr. Laughlin. That is all. 

The Court. Is that all. Mr. Krouse? 

Mr. Krouse. Yes. your Honor. 

(The witness left the stand.) 

The Court. Mr. Laughlin. how much more is there? 

Mr. Laughlin. There will only be this proposition: I want 
to get in evidence Mr. Lyons’ testimony, and I may want to 
show something to your Honor in answer to this citation. 

The Court. You spoke about taking a recess until a man 
from the Pardon Office came in. 

Mr. Laughlin. That is right. 

The Court. Do you want to do that? 

130 Mr. Laughlin. I would like to do that, your Honor. 

The Court. He will be here at half past one? 

Mr. Laughlin. Yes. sir. So. as I say. I won't continue 
more than fifteen minutes after that. 

The Court. Do you have any testimony. Mr. Krouse? 

Mr. Krouse. I don’t know, your Honor. 

The Court. I guess we better take a recess until half past 
one. 

(Thereupon at 12: 30 o'clock p. m. a recess was taken until 
1: 30 o’clock p. m. of the same day.) 

131 AFTER RECESS 

The proceedings were resumed at 1:30 o’clock p. m.. at the 
expiration of the recess. 

Mr. Laughlin. Will you call Miss Colt? She is just out¬ 
side. 

Thereupon Mildred Colt was called as a witness and. hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Laughlin: 

Q. Miss Colt, what is your address, please? 

A. 4636 13th Street, Arlington, Virginia. 

Q. Now. in 1931, in the month of April, what was your 
address? 

A. 1712 Summit Place. 

Q. Washington. D. C.? 

A. Yes. 

Q. What was your occupation in 1931, in the month of 
April? 

A. I was a clerk in the Garden T Shop. 
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By the Court: 

Q. What was that? 

A. I was a clerk in the Garden T Shop. 

By Mr. Laughlin: 

Q. Directing your attention particularly to April 3rd. 1931, 

the night of April 3rd. were you on duty at the Garden 

132 T Shop? 

A. Yes. 

Q. Directing your attention, then, to late in that evening, 
did anything out of the ordinary happen? 

A. Yes; a hold-up. 

Q. Can you tell us. to the best of your recollection, what 
time that was? 

A. It was somewhere around 11:30. 

Q. In your own words, tell us just what happened. 

A. Well, two men came in the door. One of them stood 
with his back to the door while the other one went to the 
cashier’s cage. Then, the other one followed him and came 
down behind the counter toward me. The first man stood at 
the cage where Mrs. Jaynes was seated. 

The Court. There is so much noise going on outside it is 
difficult to hear. 

Mr. Laughlin. Keep your voice up. 

The Witness. Two men came in and one stood with his 
back to the door, and I believe he said something, although 
I didn’t hear him. The other one came over to Mrs. Jaynes. 
Then, the first man that caine in. the taller of the two. came 
down the counter toward me and the shorter of the two went 
toward Mrs. Jaynes. 

By the Court: 

Q. Which stood with his back to the door? 

A. The taller of the two. and then he came down toward 
me, and the shorter of the two stood with Mrs. Jaynes. 

Q. With Mrs. Jaynes? 

A. Yes. 

133 Q. She was the cashier? 

A. Yes. And he went past me and went to the 
little swinging gate that keeps the counter from the rest of 
the restaurant. In the meantime. I suppose, the first man was 
getting the money from Mrs. Jaynes. I couldn't see him 
terribly well, because Mrs. Jaynes was seated between him 
and me. The tall man came to me and asked me where the 
rest of the money was. I told him I didn't know anything 
about it. And then. I don’t believe more than two or three 
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minutes passed, and I heard this shot. Then, the tall man 
ran past me toward Mrs. Jaynes and the two of them claim 
she was not shot. They shouted, and Mrs. Jaynes said, “I 
am shot. I am shot.” I went to the telephone and called up 
the police while they were still in the restaurant and going 
out the door. 

By Mr. Laughlix: 

Q. You say, Mrs. Jaynes said what? 

A. “I am shot. I am shot.” She repeated it twice. 

Q. Did you see any signs of blood? 

A. No. I went to Mrs. Jaynes after I had telephoned 
the police and asked her if she was sure she was shot, be¬ 
cause she didn’t fall, and she didn’t appear to be wounded, 
and she said she didn’t know. I said. ‘‘Perhaps the sound 
of the shot frightened you.” and I looked at her dress and saw 
no bullet hole or the wound. 

Q. Did you accompany her. Miss Colt, to the ladies’ room? 

A. No; Mrs. Bell came up shortly after that and she talked 
to Mrs. Jaynes and took her back to the ladies’ room. 

Q. You were not present then when her clothing was 
134 removed? 

A. No. 

Q. Now, will you tell us the description of these men— 
that is, in height, and in weight—to the best of your ability? 

A. The taller of the two men who came toward me was 
of a slender build and quite tall. 

By the Court: 

Q. When you say “quite tall,” what do you mean? 

A. I mean about six feet. 

By Mr. Laughlin: 

Q. And about what in weight? 

A. I am not a very good judge of weight. He was slender 
and tall. 

By the Court: 

Q. You are not a very good judge of men, are vou? 

A. No. 

By Mr. Laughlix : 

Q. What about the other man? 

A. He was much shorter than the one who came toward 
me. The one who stayed with Mrs. Jaynes was several 
inches shorter. I gauge that by the fact that I couldn’t see 
his head above Mrs. Jaynes while she was seated. 
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Q. The taller of the men. Miss Colt, would you say that 
he was taller than I am? 

A. Yes. 

Q. About how many inches? 

A. I really couldn’t say. I am five feet four with my heels, 
and he was head and shoulders above me. 

135 Q. Were you there on the night of the third when 
the police talked to Mrs. Jaynes? 

A. Yes. 

Q. Did they also talk with you? 

A. I approached them. 

By the Court: 

Q. What was that? 

A. I approached the policemen. 

Q. You approached them? 

A. Yes. 

By Mr. Laughlin: 

Q. What officers were there, if you know? 

A. It would be hard to say. The room was filled with 
then! Mr. Mahanev came in afterward. He is the only one 
whose name I heard at all. 

Q. Then, did one of those officers question you? 

A. No: I gave him my statement. 

Q. ! Did any of them put it down on a little notebook? 

A. Yes; a uniformed policeman. 

The Court. What was that? 

The Witness. Yes: a uniformed policeman. 

By Mr. Laughlin: 

Q. You do not know his name? 

A. No. 

Q. Now. then, when did you next talk to any police officer? 
A. Well, we talked with some more that night after I had 
first given my statement to those uniformed policemen. We 
talked to several others, but who they were. I don’t 
know. 

136 Q. Will you stand up, Mr. Jordon? 

! (A man stood up in the courtroom.) 

Can you identify Mr. Jordon as one of the men who was 
there that night? 

A. No; I cannot. 

Q. You cannot? 

A. No. 

Mr. Laughlin. You may sit down. 
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By Mr. Laughlin : 

Q. Now, did there come a time when police officers got in 
touch with you and asked you to visit certain line-ups? 

A. Yes. 

Q. And how many times did that happen? 

A. A great many times. I don’t know exactly how many. 

Q. This was. Miss Colt, in 1931. April. Now. during the 
year 1931. would you say about how many times you went 
to any line-up or talked with police officers? 

A. No; I could not. The first time was the Monday night 
after Mrs. Jaynes’ death. I believe that was brought up 
before. 

Q. Do you know what officers were present then? 

A. I believe Sergeant Hughes and Barrett notified us. 

By the Court: 

Q. Who? 

A. Sergeant Hughes and Sergeant Barrett. 

By Mr. Laughlin: 

Q. At that time, on that Monday, were any suspects 
pointed out to you? 

137 A. No; I just viewed the general line-up. 

Q. That. I take it. was over at Police Headquarters? 

A. Yes. 

Q. When, again, after that? Now. let us fix that time. 
That must have been Easter Monday? 

A. Yes; it was. 

Q. After that, when was the next time? 

A. Well. I believe twice during that same week. Then. I 
went to several precincts with somebody who wasn’t in charge 
of the case but who knew about it and thought perhaps I could 
help him out. I think one of them was over in the Georgetown 
Precinct with the same policeman who got my statement that 
night. 

Q. There were other times then during that year that you 
were asked? 

A. A number of times. 

Q. Did it continue right on down through that year? 

A. To August. I left town in August. 

Q. Did you come back? 

A. Yes; the following Winter. 

Q. In August, were any persons pointed out to you? 

A. I was taken over to Baltimore just before I left town in 
August, to the City Jail over there to view a line-up. 

Q. Who took you to Baltimore? 


92 


THOMAS .JORDON VS. KLWOOD STREET 


A. Sergeant Hughes and some other officer. 

Q. Was it Mr. Barrett? 

A. I don't believe so; I can’t remember that. 

Q. When you came back in November did the police get 
in touch with you then? 

13S A. No; I don’t believe so. I am a little hazy about 
the interval between 1931 and 1932. At Sergeant Bar¬ 
rett's trial was the next time. 

Q. You were called as a witness in Mr. Barrett’s trial? 

A. Yes. 

Q. In this courthouse? 

A. Yes. 

Q. 'Do you remember at that trial if you were asked a ques¬ 
tion, Miss Colt, as to the description of these two persons who 
came in there on that night? 

A. Yes; I had to repeat the whole story. 

Q. Do you remember a stenographer taking it down like 
this gentleman here? 

A. Yes. 

Q. How many times did you talk to anybody in the Dis¬ 
trict Attorney’s Office? 

A. When I was first called down I talked to Attorney Robb. 
Q. Do you know about when that was? 

A. I really don’t know the dates now. 

Q. How many times would you say you talked to Mr. Robb? 
A. I really can’t remember. I remember one time. 
Whether I went down again or not I don’t know. 

Q. Do you remember. Miss Colt, in your conversation with 
Mr. Robb, did he ask you the question about the description 
of these men? 

A. Oh. yes. They took a statement from me. 

Q. And did you sign a statement? 

A. Yes. 

139 Q. You gave the story just about like you have given 
it to me now? 

A. Yes. 

Q. Miss Colt, directing your attention to August 1931, you 
went to Number 12 Precinct, I believe, did you not? 

A. I don’t remember. 

Q. Anyway, you went to some precinct? 

A. Yes. 

Q. And how many men were in that line-up? 

A. Oh. I don’t know. 

Q. Well, there were several? 

A. Yes. What was that date you said? 
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Q. It was in August 1931. I am not sure that I have the 
exact date, but, anyway, you left town, I believe you said, in 
August 1931. This was in the month of August. Shortly 
before you left you did go to a precinct? 

A. No: I don’t remember going to a precinct, but I went 
to the jail. 

By the Court: 

Q. Went where? 

A. To the jail. 

By Mr. Laughlin : 

Q. And whom did you go wdth? 

A. The same officer. Sergeant Hughes. 

Q. And Mr. Barrett? 

A. I believe he was there. I can’t remember certainly 
about that. It seems to me that I went to the jail before I 
went to Baltimore, and I can’t remember whether Sergeant 

Barrett was present or not. 

140 Q. You recall that you. at one time, made a state¬ 
ment to the Pardon Attorney, did you not? 

A. Yes. 

Q. This might help your recollection. Do you remember 
an officer named Murphy? 

A. Yes. 

Q. How many times did you talk with him? 

A. Once. 

By the Court: 

Q. How many times? 

A. Once. 

By Mr. Laughlin : 

Q. This might help you. You mentioned about going to 
Baltimore with certain officers. Before you went to Balti¬ 
more. weren’t you taken to view some suspects here in the 
District of Columbia? 

A. Yes. 

Q. Was that in the jail? 

A. I believe it w’as in the jail. 

Q. And you could not point out anyone? 

A. No. 

Q. At that time were certain persons lined up and- 

A. No. 

Mr. Laughlin. You may question. 
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Cross-examination by Mr. Krouse: 

Q. You are the same Mildred Colt, are you not, that testi¬ 
fied in the trial of Mr. Jordon? 

A. Yes. 

141 Mr. Krouse. That is all. 

The Court. That is all. you may go now. 

(The witness left the stand.) 

Thereupon Daniel M. Lyons was called as a witness and, 
having been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Laughlin: 

Q. Mr. Lyons, for the purpose of the record, what is your 
occupation? 

A. I am the Pardon Attorney in the Department of Justice. 

Q. How long have you been Pardon Attorney? 

A. Since August 193(5. 

Q. In your official capacity as Pardon Attorney, did you 
cause an investigation to be made with respect to the Thomas 
Jordon case? 

A. Yes. 

Mr. Krouse. May I interrupt? If your Honor please. I 
would like to interpose an objection at this time, because I 
cannot see where anv action of the Pardon Attornev would be 

* V 

grounds for. at least, habeas corpus; furthermore. I also object 
for the additional reason that any information conveyed to the 
Pardon Attorney in his official capacity is a privileged com¬ 
munication. a confidential communication that lies with the 
executive only; that is to say. his functions are such that 
he deals directly with the executive department of 

142 1 the Government and those matters may not be inquired 

into in a judicial proceeding. 

The Court. Is that under that same statute you spoke 
about this morning? 

Mr. Krouse. I think so. your Honor. I do not know 
whether that stipulation or order of the Attorney General goes 
that far. but it does not permit the disclosure of any official 
connhunications through any officer of the Department of 
Justice. 

Mr. Laughlin. May I say something to that point, your 
Honor? The objection. I think, is a little premature. Now, 
I think that we should first lay the foundation; then, if we 
reach the point in the interrogation of Mr. Lyons where we ask 
a specific question, then I think the objection would be proper 
at that stage. 
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The Court. I think you can ask the question if he made an 
investigation. 

Mr. Krouse. Perhaps my objection is premature, but I 
wanted to make it now. 

By Mr. Laughlin: 

Q. Any question that I ask you, Mr. Lyons, before you 
respond, give Mr. Krouse an opportunity to interpose an 
objection. 

A. I shall. 

Q. Your answer was—that you did cause an investigation to 
be made? 

A. Yes. 

Q. And in the course of that investigation you called before 
you. or your subordinates, certain witnesses? 

143 A. That is true. 

Q. Could you tell us now about how many witnesses? 
A. I shall have to decline to answer that question because 
that would be infringing upon the President. My communi¬ 
cations with the Attorney General are to be kept confidential. 
To disclose that- 

The Court. I do not believe that is relevant any way. 

Mr. Krouse. We object to it. 

The Court. I sustain the objection. 

Mr. Laughlin. Will your Honor let the record show, then, 
an exception noted? 

The next question I was going to ask him, your Honor, 
was the names of such witnesses. 

Mr. Krouse. We object to that also. 

The Court. I sustain that objection. 

Mr. Laughlin. Of course, then, undoubtedlv vour Honor 

V V 

would sustain the objection to the question as to the informa¬ 
tion given by the witness. 

Just so the record may show, your Honor, we have noted 
an exception? 

The Court. Certainly. 

Mr. Laughlin. That is all. Mr. Lyons. 

Mr. Krouse. May Mr. Lyons be excused? 

Mr. Laughlin. Yes; thank you, Mr. Lyons. 

The Court. Yes. 

(The witness left the stand.) 

Mr. Laughlin. If your Honor will permit me. what Mr. 
Krouse has said to you with respect to the Arnstein case, 
seems to be substantially the law. at least in this juris- 

144 diction, and I take it, is unquestionably the law in 

2i:tlCO—i'l-7 
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Federal Court. I have not reached the stage where 
I ask that the contents of anything be made available. I 
think, in any event, to protect the record. I should, at least, 
lay the foundation for the preliminary questions so that we 
may preserve this point in the Court of Appeals. 

The Court. I want you to preserve every point. 

Mr. Laughlix. Will you take the stand. Mr. Krouse? Mr. 
Krouse can take the stand and I won't raise any objection to 
him being a witness and a lawyer both. 

Thereupon Allen J. Krouse was called as a witness and. 
having been first duly sworn, was examined and testified 
as follows: 

Direct examination by Mr. Laughlix: 

Q. Mr. Krouse. for the record, give your full name. 

A. Allen J. Krouse. 

Q. And your official office is what? 

A. Assistant United States Attorney. 

Q. How long have you occupied that office? 

A. About five years. 

Q. You are here. Mr. Krouse. in response to a subpoena 
duces tecum; is that correct? 

A. Yes. sir. 

Q. Now. did you produce records asked for in that subpoena 
dealing with the Jordon case? 

A. Yes, sir. 

145 Q. Now. I am going to ask you if those records show 
the names of all witnesses who were interviewed in con¬ 
nection with this case, both by members of the District At¬ 
torney's Office and by police officials? 

A. That I would not know. 

Q. What is that? 

A. That I would not know. 

Q: Have you had time to examine the records? 

A. I have examined the records, but I would not know that 
it shows all the people that were talked to by the police and 
our office. 

Q. Can you tell us from your records how many names 
appear in those records, names of prospective witnesses or 
persons interviewed in the Jordon case, that now appear in 
those records? 

A. The total number of such witnesses—I do not think 
I can even give you an approximation. Mr. Laughlin. There 
are so many names there in the record. 
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Q. How many signed statements would you say you have 
in the record? 

A. Of course, we have statements from every witness that 
has been interviewed and talked with. There may be other 
witnesses the police have talked to that we would not have 
statements from. 

Q. I believe you heard Mr. Rone testify this morning that 
the names of all witnesses were available to the District At¬ 
torney and have been turned over to you. 

A. They should be; yes. sir. 

Q. Can you take your records and call off to me the 

146 names now of the various persons who made statements 
to any member of your staff or member of the police 

that were later turned over to vou. so that we mav have an 

V V 

idea? I am not tying you down to any great degree of exact¬ 
ness. but I want to get an approximate idea. 

A. I object, if your Honor please, to answering the question 
and claim the privilege. 

The Court. I sustain the objection. 

Mr. Laughlin. May we note an exception? 

The Court. Yes. 

Mr. Laughlin. I guess that will be all. 

(The witness left the stand.) 

Mr. Laughlin. Is Mr. Barrett here now? 

Mr. Krouse. Yes; he is here. 

Mr. Laughlin. Will you take the stand. Mr. Barrett? 

Thereupon Robert J. Barrett was called as a witness, and. 
having been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Laughlin: 

Q. Mr. Barrett, for the record, give your correct title. 

A. Detective Sergeant of the Metropolitan Police Depart¬ 
ment. 

Q. How long have you been connected with the Police 
Department? 

A. Fourteen years. 

147 Q. In the year 1931 you were connected with the 
Department? 

A. Yes, sir. 

Q. At what precinct? 

A. Detective Headquarters. 

Q. I hand you here a book, the outside cover of which con¬ 
tains '‘Volume 16 Record,” and I am turning to page 69 and 




9S 


THOMAS JORDON VS. ELWOOD STREET 


ask you if you have seen this information before fhanding a 
book to the witness]? 

A. Yes, sir. 

Q. That is what we are calling a police incidental. 

A. A police incidental. 

Q. Do you know when this information was first brought 
to your attention, approximately? 

A. When it was first brought to my attention? 

Q. Yes. sir. 

A. Yes. sir. 

Q. Will you tell us that? 

A. Some time during the night of Easter Sunday night, 
April oth. 1931. 

Q. Now. then, you began an investigation as a police officer 
of this robbery and murder? 

A. On April 5th. 1931, shortly after 6:00 o'clock. 

Q. Did there come a time, Mr. Barrett, that upon the 
strength of this information that you placed two persons un¬ 
der arrest? ; 

A. On the strength of that information? 

Q. Yes. 

A. Not necessarily. 

1-1S Q. Did you note this down on any memorandum book 
of yours? 

A. 1 think I did at that time. 

Q. Well now. did there come a time that you arrested two 
persons some time after April 1931 in connection with this 
Mrs. Jaynes case? 

A. 1 1 arrested several; not on that information, but on other 
information that we had received. 

Q. Did there come a time that you arrested a man named 
Baber and a man named Milburn? 

A. Yes. sir. 

Q. Can you tell us the description of Baber and Milburn? 

A. Well. Baber is about twenty-three or twenty-four years 
old. five feet eleven and a half. I think it was. and he weighed 
about one hundred fifty-five or one hundred and sixty pounds, 
and he had light, wavy hair. It wasn't really light, just off of 
sandy; and Milburn was about five foot nine, weighed about 
one 'hundred forty-five or one hundred fifty pounds, had a 
shallow face, grey eyes, sunken eyes, and sharp features. 

Q. 1 You felt quite certain that they were the persons who 
committed this offense, did you not? 

Mr. Krouse. I object to that, if your Honor please. It is a 
conclusion. 

The Court. I will sustain the objection. 
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By Mr. Laughlix : 

Q. Would you say the description of Baber and Milburn 
would fit in with what is in the police incidental—‘‘twenty- 
three to twenty-five years old. six feet tall; Number 2, 

149 six feet tall, grey eyes, fair hair, no weight given”? 

A. Baber fitted the description of the fellow fairly 

well. 

Mr. LaughL ix. That is all. Mr. Barrett. 

Mr. Krouse. That is all. 

(The witness left the stand.) 

Mr. Laughlix. Just one witness, your Honor, and I am 
through. 

Thereupon Arthur C. Harman was called as a witness and, 
having been first duly sworn, was examined, and testified as 
follows: 

Direct examination by Mr. Laughlix: 

Q. What is your name? 

A. Arthur C. Hannan. 

The C ourt. What was the name? 

The Witness. Arthur C. Harman. 

By Mr. Laughlix: 

Q. H-a-r-m-a-n or o-n? 

A. H-a-r-m-a-n. 

Q. What is your address? 

A. 4513 4Gth Street Northwest. 

Q. What is your occupation? 

A. Bank clerk. 

Q. Of what bank? 

A. Washington Loan and Trust Company. 

Q. What was your occupation in 1931? 

A. The same. 

150 Q. Directing your attention to 193G. were you fore¬ 
man of the Grand Jury in the case of Thomas Jordon? 

A. I couldn’t say it was in 193G. but I was foreman of the 
Grand Jurv; ves. 

Q. Do you recall the trial of Thomas Jordon? 

A. Yes. 

Q. And you were the foreman of that Grand Jury? 

A. Yes. 

The Court. Wait a minute; is that right? He was not tried 
before a Grand Jury. 

Mr. Laughlix. I beg your pardon if I said that, your 
Honor. I was mistaken. What I meant was the petit jury. 
I am glad your Honor corrected me. I mean the petit jury. 
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By Mr. Laughlin: 

Q. Can you tell us how long that jury deliberated? 

Mr. Krouse. I object to that, if your Honor please. I 
cannot see what that has to do with this charge of suppression 
of evidence. 

The Court. I do not see it either. 

By Mr. Laughlin: 

Q. Did there come a time. then, while that jury was deliber¬ 
ating. that someone made a request that certain documents be 
sent to the jury room? 

Mr. Krouse. I again object. 

The Court. I will have to sustain that. Those are proceed¬ 
ings before a jury. 

Mr. Krouse. This case has been passed on by the Court of 
Appeals and affirmed. 

The Court. I will have to sustain that. 

151 Mr. Laughlin. Not this matter, your Honor. 

Mr. Krouse. The matter before your Honor now is 
the suppression of evidence. 

Mr. Laughlin. Does your Honor want me to state my pur¬ 
pose in what I expect to prove? 

The Court. You may do that. 

Mr. Laughlin. The purpose is this, your Honor; that cer¬ 
tain documents, we say. were brought to the Grand Jury room. 

The Court. Do you mean Grand Jury room now? 

Mr. Laughlin. I mean petit jury room; the jury room 
where this jury was deliberating the fate of Jordon, and we say 
that these having been brought there outside the presence of 
Jordon and without his consent or knowledge further violated 
his constitutional right, because the case had not yet termi¬ 
nated. We say that a defendant is entitled to be present at 
every stage of the proceeding. 

Mr. Krouse. I again object, if your Honor please. 

The Court. Yes: I will sustain the objection. 

Mr. Laughlin. I note an exception. That is all. 

(The witness left the stand.) 

Mr. Laughlin. I guess Mr. Tolson did not come back yet? 
That is all our testimony, your Honor. 

Mr. Krouse. I submit, if your Honor please, that this writ 
of habeas corpus should be discharged, because the petitioner 
set£ out in his petition that there had been a suppression of 
evidence at his trial, and I submit that the burden is upon 
the petitioner to support that allegation—that there was a 
suppression of evidence. 
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I submit that in this case the record is totally devoid 

152 of any evidence which points to any suppression or evi¬ 
dence on the part of either the Police Department of 

the District Attorney’s Office. I ask for a discharge of the 
writ. 

Mr. LaughL ix. Your Honor. I think that there are certain 
ample grounds for the issuance of this writ. It is true we do 
charge that—and I am sure your Honor will concede it is not 
the easiest thing in the world to prove—because the official 
records in these cases are in the possession of the prosecuting 
officials and the Police Department. But considering all the 
circumstances, any view you take of this case, there certainly 
must be something unusual. 

Here you have the testimony of the woman who says that 
she does not think she was shot and apparently was able to 
converse with those present. Now, then, unquestionably the 
evidence was suppressed, because the testimony of this young 
ladv this afternoon. Miss Colt—whv wasn’t that made avail- 

V V 

able at the trial? She said she talked to police officers many 
times and gave that story to Mr. Robb in the same manner she 
gave it to me. and I say clearly, there was a duty on the part 
of Mr. Robb to make that fact known. 

His function in the case was not principally to obtain a 
conviction of Jordon. Of course, if he honestly believed Jor¬ 
don was guilty it was his duty to prosecute the case vigor¬ 
ously; but. having those facts it certainly was his duty, as 
Judge Southerland pointed out in the Berger case- 

The Court. Having what facts? 

Mr. Laughlin. Having the knowledge of the facts which 
Miss Colt had told him. 

The Court. What did she tell him? 

153 Mr. Laughlin. She told him she could not identify 
Jordon; that she was present there that night and the 

description she gave of the various men. This other testi¬ 
mony. I don't know how much of it actually came in posses¬ 
sion of Mr. Robb, but certainly the police officers had it. 
There was no identification at all of Jordon, and I say that 
information should have been made available at the trial. 

The Court. I have not seen this record. I am not familiar 
with it. There must have been something in there to show 
that Mr. Jordon was one of the men in this hold-up. 

Mr. Krouse. Why. of course, there was. if your Honor 
please. I don’t know whether Mr. Gavnor brought over this 
record. Mr. Laughlin. is this one of the parts of the record 
Mr. Gaynor brought over? 

Mr. Laughlin. No. 



102 1 


THOMAS JORDON VS. KI.WOOD STREET 


Mr. Kroi se. I would like to have this go in evidence so that 
your Honor may have it before you. That is a transcript 
of the record before the Court of Appeals and it shows Miss 
Colt did testify at this trial. That is all I wanted to get in. 

(Transcript of record was marked ‘T*. S. Exhibit No. 1” 
and received in evidence.) 

Mr. Laugh lix. Your Honor, what convicted this man was 
a confession, or rather, two confessions, and the confessions 
were, in reality, contradictory to one another. Outside of 
that we have nothing in this case. 

Now then, when the plea was made and the District Attor¬ 
ney rested his case and pleaded for the conviction on the 
strength of these confessions, and in spite of the fact that 
these confessions were in evidence, the jury had them 
154 before them and they deliberated for a long period of 
time. I think, something like twenty or twenty-four 


hours. 

Now then, if the jury had these other facts—what Miss 
Colt said, what Mr. Schneider said, and what Mr. Carvie 
Masdn says—in so far as the identification of this man is 
concerned, the average person would say the jury would have, 
to say the least, would have a great deal of doubt about it. 
It undoubtedly is the same kind of doubt that was created 
in the mind of the Pardon Attorney when this case came 
up before him. because it must never be forgotten that this 
man. sentenced to death, conviction upheld by the Court of 
Appeals, rehearing denied, certiorari denied. President refused 
executive clemency, and he was only a few days away from 
the chair, and this new information we have here, all this 
information was substantially in the Pardon Attorney’s files, 
came to his attention and he certainly had enough doubt to 
say this man should not be executed. 

We arc faced with this fact, your Honor: Clearly, there 
must be some way that he can get this present evidence 
before a Court on Jordon's behalf, and 1 say that Johnson 
versus Zerbst in the Supreme Court offers that opportunity. 

I have told you this morning, if your Honor granted this 
writ. Jordon would not walk out a free man. The indictment 
would be good. He would go back to arraignment and be 
placed on trial, because he has exhausted all his other reme¬ 
dies. and we asked the Court of Appeals for a writ of coram 
nobis but that was denied without any opinion. The Supreme 
Court denied certiorari. Clearly, there must be something. 
Let me read to your Honor these first few lines relat- 
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155 in" to representations by counsel. 

“The purpose of the constitutional guaranty of a right 
to counsel is to protect an accused from conviction resulting 
from his own ignorance of his legal and constitutional rights, 
and the guaranty would be nullified by a determination that 
an accused’s ignorant failure to claim his rights removes the 
protection of the Constitution. True, habeas corpus cannot 
be used as a means of reviewing errors of law and irregular¬ 
ity—not involving the question of jurisdiction—occurring dur¬ 
ing the course of trial: and the writ of habeas corpus cannot 
be used as a writ of error. These principles, however, must 
be construed and applied so as to preserve—not destroy— 
constitutional safeguards of human life and liberty. The 
scope of inquiry in habeas corpus proceedings has been 
broadened—not narrowed—since the adoption of the Sixth 
Amendment. In such a proceeding, it would be clearly 
erroneous to confine the inquiry to the proceedings and the 
judgment of the trial court, and the petitioned court has power 
to inquire with regard to the jurisdiction of the inferior court, 
either in respect to the subject matter or to the person, even 
if such inquiry * * * (involves) an examination of facts 

outside of. bur not inconsistent with, the record. Congress 
has expanded the rights of a petitioner for habeas corpus and 
the * * * ‘effect is to substitute for the bare legal re¬ 

view that seems to have been the limit of judicial authority 
under the common-law practice, and under the Act of 
150 31 Car. two. c. 2. a more searching investigation, in 

which the applicant is put upon his oath to set forth 
the truth of the matter respecting the causes of his detention, 
and the Court, upon determining the actual facts, is to dispose 
of the party as law and justice require.’ 

“There being no doubt of the authority of the Congress to 
thus liberalize the common-law procedure on habeas corpus in 
order to safeguard the liberty of all persons within the juris¬ 
diction of the United States against infringement through 
anv violation of the Constitution or a law or treatv established 

V * 

thereunder, it results that under the sections cited a prisoner 
in custody pursuant to the final judgment of a state court of 
criminal jurisdiction may have a judicial inquiry in a court 
of the United States into the very truth and substance of the 
causes of his detention, although it may become necessary 
to look behind and beyond the record of his conviction to a 
sufficient extent to test the jurisdiction of the state court to 
proceed to a judgment against him * * *. It is open to 

the courts of the United States upon an application for a writ 
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of habeas corpus to look beyond forms and inquire into the 
very substance of the matter.” 

This is also important: 

“Petitioner, convicted and sentenced without the assistance 
of counsel, contends that he was ignorant of his right to coun¬ 
sel. and incapable of preserving his legal and const it u- 

157 tional rights during the trial. Urging that—after con¬ 
viction—he was unable to obtain a lawyer: was ignorant 

of the proceedings to obtain new trial or appeal.” 

The Court. That is not true in this case. 

Mr. LaughL ix. We do not say that, your Honor. This part 
is true, your Honor: 

“If these contentions be true in fact, it necessarily follows 
that no legal procedural remedy is available to grant relief for 
a violation of constitutional rights, unless the courts protect 
petitioner’s rights by habeas corpus. Of the contention that 
the law provides no effective remedy for such a deprivation of 
rights affecting life and liberty, it may well be said—as in 
Mooney versus Holohan. 294 l\ S. 103. 113—that it ‘falls with 
the premise.’ To deprive a citizen of his only effective remedy 
would not only be contrary to the ‘rudimentary demands of 
justice’ but destructive of a constitutional guaranty specifically 
designed to prevent injustice.” 

I say. following that and following what the Supreme Court 
said in Bowan versus Johnson in January of this year, that 
there is certain ample authority here for your Honor to grant 
this writ. As I have told vou before, we aren’t asking that 
you turn Jordon loose. The Government has a right to try 
him. but it should be a fair and impartial trial as guaranteed 
by the Constitution. He should be given due process of law 
that lie is entitled to in a criminal prosecution. 

The Court. Vou started in by saying, of course, that 

158 he exhausted every legal angle. I guess there is no 
doubt about that. I wish you would show me what 

proof there is before me that his constitutional rights—in the 
first place, there is no question about the court having juris¬ 
diction. 

Mr. Krouse. No question about that. 

The Court. What constitutional right of his was violated in 
his trial? 

Air. Laughlin. Well, I think, your Honor, there is no ques¬ 
tion that the court had jurisdiction in the beginning, but I say 
when the trial reached such a stage in the proceedings where 
these witnesses were not made available to testify in his be- 
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half, that at that stage. following Johnson versus Zerbst. the 
court lost jurisdiction and could not proceed to judgment. 

The Court. Miss Colt testified that she asked this woman 
if she had been shot and she said no. The fact that that woman 
said at this time she had not been shot, that would not be any 
grounds for a new trial. 

Mr. Laughlin. That alone would not. your Honor. But 
we have a combination of- 

The Court. The question I am getting at is that it is a 
very difficult thing to do. 

Mr. Laughlin. It is a great responsibility, your Honor. 

The Court. He made two confessions. 1 understand? 

Mr. Krouse. Why, he made four confessions, if your Honor 
please. 

The Court. The Supreme Court has affirmed and refused 
to give him any relief. He was tried and convicted. I can 
not see that you show that any of his constitutional 
159 rights were violated. 

Mr. Laughlin. Your Honor, suppose we just take 
this point: Suppose your Honor was on that jury. Suppose 
you were not a judge, not even a lawyer. Suppose you were 
a. businessman on that jury. Then, you have four contra¬ 
dictory confessions, at least, four confessions—and the jury 
debated over those for a long period of time, twenty to twenty- 
four hours—suppose you had also before you for deliberation 
statements of the persons in the best position to give informa¬ 
tion. persons who were there, like this little lady who testified 
this afternoon, who certainlv would not testifv falselv. and 
said no. they could not point out this man. Now. wouldn’t 
that, in your mind, your Honor, create a doubt? The Court 
of Appeals did not have this information. 

If a confession is admitted in evidence, if it is not strictly 
admissible, the Court has a right, as a matter of law. to ex¬ 
clude it. Then, if it does come in. the jury can reject it or 
they can give it such weight as they think it deserves. 

The Court. What it comes down to is this: Is there suf¬ 
ficient ground to grant a writ of habeas corpus? 

Mr. Krouse. If your Honor please, all of these witnesses, 
including the two who were not called at the trial, stated that 
there were two men; one was a tall man. and one was a short 
man. 

Here you have four confessions. I submit, the record will 
show that none of them do conflict. This petitioner was ar¬ 
rested in Mt. Vernon. New York, and was taken into custody 
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by the New York police. He made a written confession to 
' them. He was later brought to Washington and he was 

160 taken before the husband of this deceased woman and 
there he reiterated substantially what had happened in 

the store. Then he was taken before the local police officers— 
Lieutenant Strange, who testified here today, and another 
police officer. Officer Tolson—anti made another signed con¬ 
fession. Then, to to]) it off. at the time of the trial his girl 
friend, the petitioner’s girl friend, in Mt. Vernon. New York, 
took the stand and told her story of what he told her of what 
happened. This is what the Court of Appeals said: 

“Nothing has been said, we think, to show that appellant 
could neither have been charged with the murder nor con¬ 
victed of the murder except for his own statements. That 
these were voluntary and were made without coercion or 
promise is admitted.” 

Further, the Court says: 

“As we have seen, appellant in all his confessions admitted 
that he had gone into the restaurant for the purpose of com¬ 
mitting robbery and that he did in fact commit robbery. He 
also admitted in his final confession that he fired the fatal 
shot but he denied that he did it intentionally.” 

Mr. Laugh lix. Mr. Krouse. you stated there that he told 
his girl friend. You do not mean to say he told his girl friend 
that he committed this offense, do you? 

Mr. Krouse. Let us see what she says. 

“Jean Beierholm. the young woman in Mt. Vernon whom 
appellant hoped to marry, was called as a witness by the 

161 Government and testified that during his courtship of 
her appellant had told her that he had something on his 

mind which kept him from sleeping at night and that he 
wished to tell her about it: dial what lie told her was that 
on the night of the killing he had told a girl whom he knew 
he would like to hold up a bank: that they went to the place 
of the killing and there was some trouble and a woman was 
shot: but that he had nothing to do with it and was innocent: 
but she (witness) had said to him that if she (witness) were 
in his place she would want to get a thing like that off her 
conscience." 

Mr. Laugh lix. I do not see anything particularly damaging 
about that, your Honor. If I was similarly circumstanced 
about getting married and I had something like that. well, 
naturally, in fairness to the lady I was going to marry. I would 
say I didn’t have anything to do with it: but. if we went to 
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Washington on a visit. I would not want the police to lock 
both of us up. 

He made the confession because the police told him they 
would lock up his girl friend and he said. Well, if I told this 
they would not do it. 

The Court. Now. you are going into another thing. 

Mr. Krouse. The record shows here that all these witnesses 
who testified and who testified here today, none of them 
could identify this man. 

The Court. I haven't any doubt in my mind. I do not 
think you have made out any case at all. Mr. Laughlin. and I 
think the writ will have to be discharged and the prisoner 
remanded. 

102 Mr. Laughlin. We will note an appeal, your Honor. 
I believe under the new rules we do not have to. 

The Court. Well. I want you to have your rights. 

(Thereupon at 2:30 o’clock p. m. the hearing was concluded.) 

Iti3 Transcript of proceedings 

Volume 1 

Filed February 0. 1940 


Washington. D. C.. Friday . October 20, 1939. 

The above-entitled cause came on for hearing before Chief 
Justice Alfred A. Wheat in Civil Division No. 4 at 10 o'clock 
a. in. 

Appearances: In behalf of the Petitioner: James J. Laugh¬ 
lin. In behalf of the United States: Allen J. Krouse. Assist¬ 
ant United States Attorney; John J. Wilson. Assistant United 
States Attornev. 

V 

PROCEEDINGS 

The Court. I know in a general way that this is a motion 
to reopen the case and take more testimony in this habeas 
corpus. As I understand it. this man. Jordon, was convicted 
of murder and was sentenced to the electric chair, and the 
President commuted his sentence to life imprisonment. Now 
you want to get him out? 

1(>4 Mr. Laughlin. That is right; I want to get him out. 

Mr. Krouse. The charge in the petition is that at 
the trial the Government suppressed evidence, and that is the 
basis for the petition. 
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Mr. LaughL ix. In other words, your Honor, the theory 
is that the defendant was entitled to a fair and impartial trial 
and that that was denied him when certain testimony, which 
would have been helpful to Jordon, was suppressed either by 
the police officers or the United States Attorney's office, or by 
both. When that took place, this man was denied certain 
of his constitutional rights. 

In that respect, we rely upon the case of Johnson versus 
Zerbst. which seems to broaden the scope of inquiry in habeas 
corpus proceedings. That case holds, in brief, your Honor, 
this: that a Court may proceed with a criminal trial and 
that everything may be in order, but if at a certain stage 
of that trial a defendant's constitutional rights are violated, at 
that moment the Court loses jurisdiction and cannot proceed 
to judgment. 

The Johnson case arose substantially in this manner- 

The Court. Where was that decided? 

Mr. Lauchlix. In the Supreme Court of the United States. 
I: is reported in 304 United States 4f>8. I might say that it 
is the last expression of that Court on habeas corpus with the 
possible exception of Bowen versus Johnston, which was de¬ 
cided by that Court last January—that is, January of 1939. 
The Supreme Court there cited many of the various grounds 
for habeas corpus and said: 

“We said, further, in Johnson versus Zerbst that if 
16.3 a man’s constitutional rights are violated, then the 
Court cannot proceed to judgment.” 

The conviction would be a nullity. In other words, if 
your Honor saw fit to grant this writ. Jordon could not walk 
out the door. The indictment would be good, he would be 
placed under arrest and held for arraignment, and. I am frank 
to sav. would be placed on trial for first-degree murder with 
a possible death penalty. However, it is a chance we are 
willing to take, for we say the man is innocent. 

The Court. The scope of habeas corpus does not go so 
far as to permit a retrial of the case. 

Mr. Laughlix. Not as such, with a finding of guilty or 
not guilty, but you might call it a retrial of the case particu¬ 
larly inasmuch as your Honor would have to go over many 
of the pertinent facts of the case to determine in your mind 
whether this man’s constitutional rights were violated. That 
would require testimony. That would be more than argu¬ 
ment and a question of law. We would have to satisfy your 
Hohor that such is the case. Then, if we do satisfy your 
Honor, and your Honor holds then that the defendant’s con- 
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stitutional rights were violated, your Honor can grant a writ; 
hut. as I told your Honor, it is not a finding of not guilty; 
it merely places the man back. It recognizes that the Court 
at one particular stage in the defendant’s criminal trial lost 
jurisdiction; and when that jurisdiction was lost, the Court 
could not proceed to judgment. 

The petitioner, your Honor, has not yet arrived, but he is 
on his way. It just occurred to me that it might be a good 
thing if we waited for a few minutes. He is on his way; 

there is no question about that. 

16(3 The Court. I do not want to violate any of his con¬ 
stitutional rights. 

Mr. Laughlin. Well. I can tell your Honor frankly that 
even in a habeas corpus proceeding it would not make any dif¬ 
ference. but since the question is one of great importance for 
him. I should like to have him be present and hear every word 
that I say. 

Mr. Krouse. Of course, the case has been heard once, your 
Honor, and I cannot see any necessity for going over the same 
testimony again. I think the hearing should confined 
to any additional evidence that Mr. Laughlin wants to 
introduce. 

The Court. He wants to reopen it in order to take addi¬ 
tional testimony. What I am now principally interested in is 
just what the scope of this habeas corpus is. The motion is 
to reopen the matter and to take additional testimonv. 

Mr. Krouse. What it is. I do not know, if your Honor 
please. However, we concede the law to be as Mr. Laughlin 
has stated it and as enunciated by the Supreme Court, namely, 
that if it should so happen that the Government at the trial 
of a defendant should willfully and deliberately suppress evi¬ 
dence. then that defendant is entitled to a new trial. There is 
no question about that. 

The Court. Of course, I do not know what this testimony 
is. but I do not suppose it is necessary for the District Attor¬ 
ney to introduce any evidence that he regards as irrelevant or 
as untrue. 

Mr. Krouse. No; and it is not essential that the District 
Attorney put on every corroborating witness. 

The Court. Is the petitioner here? 

107 Mr. Laughlin. Yes. I would say this; Of course, it 
might, in the interest of time, be suggested that we 
start where we left off before, but some of these witnesses— 
most of them—will undoubtedly, I think, have to be called 
again to verify what we shall show are apparent discrepancies 
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in their testimony given here as compared with their testimony 
given at some other place. So. it seems to me that about the 
only way to conduct this proceeding is to start at the begin¬ 
ning. In other words, we should almost have to start de novo, 
in my opinion. 

Mr. K rouse. I cannot see, if your Honor please, how dis¬ 
crepancies in the testimony of a witness constitute suppression 
of evidence. I might testify in Court today concerning a 
matter, and five years from now I may be called before a Con¬ 
gressional committee—which they expect to show here—to tes¬ 
tify concerning some matter, and my testimony is bound to 
vary in some respects: there is no question about that. That, 
however, does not constitute a suppression of evidence at the 
trial of this defendant. 

Mr. Laughlin. I do not dispute that, but it would consti¬ 
tute suppression of evidence if we could show that the wit¬ 
nesses at some other time made statements to. say. police offi¬ 
cers. and in turn those statements were turned over to the 
United States Attorney’s office, statements which were favor¬ 
able to this petitioner but were not made available at the trial 
here because the witnesses were not called. I think that that 
would be important. 

Of course, we might facilitate the matter in this way also, 
your Honor: We might be able to do this by agree- 
16S ment. without putting on a witness right now. We are 
hopeful that the United States Attorney will waive a 
privilege which he invoked at the last trial. In other words, 
that privilege was invoked, and by virtue of a ruling by the 
Attorney General, which your Honor sustained, we were for¬ 
bidden to go into statements which we contend were not made 
to the United States Attorney’s office. 

When I say all these things, your Honor. I should say frankly 
that no member of the present United States Attorney's staff 
has had a hand in this suppression. I think I should say fairly 
that both these gentlemen. Mr. Krouse and Mr. Wilson, have 
been eminently fair in their desire that we get at the facts. 

The Court. Oh. yes; I understand. Now. I have forgotten 
when this man was tried. 

Mr. Laughlin. He was tried in 1936. The Assistant 
United States Attorney who prosecuted the case was Mr. 
Robb, and at that time the United States Attorney was Mr. 
Garnett. 

I was wondering, your Honor, whether Mr. Krouse or Mr. 
Wilson could say now whether any instructions have been re¬ 
ceived to waive that rule of privilege and whether we might 
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have access to certain documents in their possession or in the 
possession of the Office of the Attorney General. That would 
be. of course, a very important thing in this case. 

Mr. Krouse. I might say. if your Honor please, that as far 
as the United States Attorney's office is concerned, we do 
waive any privilege we might have claimed at the original 
hearing, but we do not waive any exceptions which we might 
take under the law to the admissibility of any state- 
109 ments that they might attempt to introduce in evidence 
The Court. Let us go ahead and see what develops. 

Mr. Laughlin. I will call Mr. Mahaney. 

Thereupon Michael J. Mahaney was called as a witness 
for and on behalf of the petitioner and. having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Laughlin: 

Q. What is your name? 

A. Michael J. Mahaney. 

Q. Your occupation. Mr. Mahaney. is what? 

A. Detective Sergeant. 

Q. How long have you been on the police force? 

A. Twenty years. 

Mr. Laughlin. Keep your voice up. 

By the Court: 

Q. You were a member of the police department, that is. 
at the time Jordon was tried? 

A. Yes. sir. 

By Mr. Laughlin: 

Q. Mr. Mahaney. do you recall a certain police report that 
was made that contained certain data or information with re¬ 
spect to a robbery and a murder at Eighteenth and Columbia 
Road, the Garden T Shoppe in 1931? 

A. Remember the report? 

Q. Yes. 

A. I remember a report being made of that incident; 
yes. 

170 Mr. Laughlin. Your Honor, I think Mr. Krouse 
will agree to this, since we do not have the actual inci¬ 
dental book. 

Mr. Krouse. Oh, yes; we do. Maybe Mr. Mahaney can 
find that report. 

•jim 60—40—s 
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Bv Mr. Laughlin: 

Q. For the purpose of the record. I hand you a book, the 
outside cover of which reads “Volume 10. Records.’’ and ask 
you if you can identify it. 

A. I can’t identify the book: I may identify the incidental 
in it. 

Q. In that book will you turn to the report of this particu¬ 
lar robbery? 

A. Yes. sir: I will try to if it is in here. I think that date 
was April 3. 

By Mr. Krouse: 

Q. How about page 09? I find that given in the record 
here. 

A. Sixtv-nine? 

Q. Yes. 

A. That is right, sir: page 09. 

Mr. Krouse. I might add. if your Honor please, that this 
incidental book is already in evidence. 

Mr. Laughlin. Yes: it is already in evidence. 

By Mr. Laughlin: 

Q. Mr. Mahanev. there appears at the end of that report. 
I believe, your signature? 

A. Yes. sir: my signature appears on here. 

Q. It says there that you interviewed the complainant. Do 

you mean by that. Mrs. Jaynes? 

171 A. That is right. 

Q. Do you know what time you interviewed her? 

A. It was shortly after midnight the night of this robbery 
and murder. Shortly after that time. 

Q. Will you tell us. then, just what time the robbery took 
place? 

The Court. Could we have the date? 

Mr. Laughlin. April 3. 1931. 

The 1 Court. The case was not tried until 193G? 

Mr. Laughlin. I might say. your Honor, that Jordon was 
arrested some months after that in 1931. but the Grand Jury 
ignored the case and refused to indict. He was rearrested in 
1936. 

By the Court: 

Q. This report which you made was made in 1931? 

.v. Yes. sir: that is right. 

Q. On the day after the robbery took place? 

A. Well, it would have been the police day of the third but 
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the calendar day of the fourth. 

The Court. Well, within a couple of days. 

By Mr. Laughlin: 

Q. First tell us if you recall from your own memory the 
circumstances of your interview with her. 

A. 1 do; yes. sir. 

Q. At that time was she able to talk to you rationally? 

The Court. To whom do you refer when you say “her” 
and “she"? 

Mr. Laughlix. To Mrs. Jaynes, the woman who was shot, 
your Honor, and who died in a couple of days. 

172 By the Court: 

Q. She was the woman who was shot? 

A. That is right, your Honor. 

By Mr. Laughlix: 

Q. Was she able to discuss the matter intelligently with 
you? 

A. Not at that time; no, sir. 

Mr. Krouse. If your Honor please, may I state at this 
time that all this was testified to before by Mr. Mahaney at 
the previous hearing, so I leave it entirely to your Honor's 
discretion whether your Honor desires to hear it over again. 

The Court. I think it would be better. I cannot remember 
the details. 

Mr. Laughlix. I do not want to place upon your Honor the 
burden of having to read a lengthy stenographic record. 

The Court. I do not want to do that. 

By Mr. Laughlix: 

Q. When you talked with her, Mr. Mahaney. was anyone 
else present? When I say “her." as his Honor has suggested, 
I mean Mrs. Jaynes. 

A. Well, from my—to the best of my recollection, there 
may have been some of the help present, but I didn't talk 
with them: I talked with Mrs. Jaynes. 

Q. At that time did you take any statement in writing? 

A. I did not: no, sir. 

Q. But you did talk to her? 

A. Yes, sir. 

Q. Can you tell us this: Where did the police officers get 
the information that is contained in that incidental to 

173 compile that report, if your know? 

A. I can’t answer that, sir; I wasn’t present when 
the officers were present with Mrs. Jaynes. 
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Q. Do you know whose handwriting that is? 

A. I do not: no. sir. 

By the Court: 

Q. The report was signed by you? 

A. No. sir: the original report was made by two other 
officers, your Honor. 

Q. What is that which you are looking at? 

A. This is the incidental of the robbery that occurred at the 
Tea Shop on April 3. 1931. in which Mrs. Jaynes was the 
complainant. 

Q. Iithought you identified your own signature. 

A. 1 1 made a notation. I was in plain clothes at that time, 
and I backed up the uniformed man. I talked to her after 
she had given the original report to the officer. 

By Mr. Laughlin; 

Q. You talked to her on the night of the shooting? 

A. Shortly after the affair: yes. sir. 

Q. Then, you interviewed her again. How long after that? 

A. Only the one interview, and that was the night of the 
occurrence. 

Q. Did you interview some other witnesses? 

A. I did not: no. sir. 

Q. I mean either at that time or at some later time. 

A. I did not; no. sir. 

Q. When you talked with Mrs. Jaynes, did you see any 
blood on her body? 

174 A. I did not; no. sir. 

Q. Did you see any evidence of the gunshot wound? 

A. I did not; no. sir. 

Q. Was she fully dressed? 

A. She was: yes. sir. 

Q. Tell us again: When you asked her a question, was she 
able to respond? 

A. She was. but highly nervous. 

Q. Well, if you know, would you say that that nervousness 
was due to the ordeal she had been through, just having been 
held up? 

A. I would say so; yes. 

Q. Apd not necessarily due to any physical pain on account 
of the shot? 

A. Well. I couldn’t answer that. sir. 

Q. By the way. do you know whether either Mr. Heide or 
Mr. Haack are present? 

A. I couldn’t tell that. 
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By the Court: 

Q. Who were they? 

A. They were the two original police officers that made the 
report, sir. 

Mr. Laughlin. You may cross-examine. 

Mr. Krouse. I have no questions. 

The Court. Do you want the witness to stay? 

Mr. Ivrouse. Not as far as I am concerned. 

Mr. Laughlin. He may be excused, as far as I am con¬ 
cerned. 

The Court. All right. You may be excused. 

The Witness. Thank you. 

175 (The witness left the stand.) 

Mr. Laughlin. I will call Mr. Haack. 

Thereupon Fred .1. Haack was called as a witness for and 
on behalf of the petitioner and. having been first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. Laughlin: 

Q. What is your name? 

A. Fred J. Haack. 

Q. What is your present address. Mr. Haack? 

A. (515 Underwood. 

Q. What is your present occupation? 

A. Private. Metropolitan Police Department. 

Q. In 1931 were you a member of the force? 

A. Yes. sir. 

Q. Where were you stationed in 1931? 

A. That was old No. 8. I think—No. S Precinct. Ninth 
and U. 

Q. That was called the Eighth Precinct in those days? 

A. Yes. 

Q. Mr. Haack. I hand you this document that has already 
been identified and ask you to turn to page (59 and state 
whether you can identify a certain police report in there. 

A. Yes; this is an incidental made of the robbery and shoot¬ 
ing at the Garden T Shoppe. 

Q. There are signed to that incidental Mr. Heide's name and 
your own name? 

17(5 A. Yes. sir. 

Q. Can you tell us whose handwriting that is [indi¬ 
cating | ? 

A. That is Tom's—Mr. Heide’s handwriting. 

Q. Was Mr. Heide at that time a policeman on the beat 
or an officer assigned to the precinct? 
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A. No: Heide and myself were assigned to the radio car at 
that time. 

Q. This report. I believe, is properly called an incidental: 
is that riuht? 

A. Yes. 

Q. Where was the information on this incidental obtained? 
A. The information was obtained at the scene of the hold¬ 


up. 

Q. By whom? 

A. By Heide and myself. 

Q. I direct your attention to the night of April 3. 1931. 
Will vou tell us at what time vou arrived there? When I 

V * 

say “there." I mean the Garden T Shoppe at Eighteenth anti 
Columbia Road. 

A. Well, the report states that the robbery occurred around 
11:25. 1 1 imagine we arrived there shortly after that. 

Q. I realize that it was something like eight years and a half 


ago. 

A. Almost nine. 

Q. But do you have a recollection in your own mind now 
of what took place when you went there? I mean a recollec¬ 
tion of just what you saw and heard on that particular night. 

Are you able to remember that it) your own mind now, 
* *) 
sir: 

177 A. I remember some of it: ves. sir. 

• V 

i Q. But your recollection is refreshed by reading this? 
A. Yes. sir. 

Q. When you went there, to whom did you talk? 

A. I talked to Mrs. Jaynes and another young lady there; 
I don't remember her name. 

Q. Was she a waitress? 

A. Yes. sir. 

Q. If I told you the name, do you think you would remem¬ 
ber it? 

A. 1 probably would. 

Q. Was the name Colt? 

A. Colt? 

Q. C-o-l-t ? 

A. No: I wouldn’t remember. 

Q. Was it Yates? 

A. I couldn’t say. 

Q. You talked to Mrs. Jaynes, you would say. for how long? 
A. Oh. I talked to Mrs. Jaynes—we talked to Mrs. Jaynes 
for about five minutes. 

Air. La ugh lin. There is a matter that has just occurred to 
me, your Honor. I should like to discuss with Mr. Wilson 
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and Mr. Krouse for a half a minute the ad visibility of invoking 
the rule on witnesses. 

Mr. Krouse. We have subpoenaed no witnesses, and we 
have no objection to whatever Mr. Laughlin cares to do about 
them. 

The Court. You have no objection to this witness testify¬ 
ing to- 

17S Air. Laughlin. No; what he means is that he has no 
objection to the rule on the witnesses. 

Mr. Krouse. That is right. 

Mr. Laughlin. Then, your Honor, at this time I will ask 
for the rule on witnesses. 

The Court. Do you mean that you want to exclude the wit¬ 
nesses? 

Mr. Laughlin. Yes. 

The Assistant Clerk (Mr. Dertzbauch). All witnesses in 
this case will retire to the witness room and remain there until 
they are called. 

The Court. That does not mean the defendant; he may stay 
here, of course. 

Is he in the custody of someone? 

Mr. Laughlin. Yes: of Mr. Graves, the Deputy Marshal 
here. 

The Court. Well, he does not have to be excused. 

Mr. Laughlin. Oh. no. 

(The witnesses were excused from the courtroom.) 

By Air. Laughlin: 

Q. When you talked to her. Air. Haack. I understand that 
she was able to answer your questions rationally? 

A. Yes, sir. 

Q. Did you see any evidence of a gunshot wound? 

A. No, sir. She wore a black lace dress with a black slip. 

Q. Did you see any blood on her clothing? 

A. No. She complained of her side being numb to us, and 
Tom and I tried to—and Tom and myself and this 
179 waitress tried to persuade her to go to a hospital or 
physician, and she became mad at us for suggesting it. 
She said she wasn’t hurt at all. 

Q. In other words, she said she wasn't hurt? 

A. Said she wasn't hurt, but she did complain of her side 
being numb. 

Q. Were you assigned, then, to work on the case from that 
point? 

A. No, sir. 
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Q. Let me read a few words from this incidental. Then 
I shall ask you some further questions. 

“Mrs. Lizzie Jaynes, cashier of the Garden T Shoppe. 1835 
Columbia Road, reports that about 11:25 this p. m. she was 
held up at point of pistol and robbed of $90 by two young white 
men who fired one shot at her when they demanded the money. 

“Number one is 23 to 25 years old. six feet tall, wearing a 
mask dnd a blue suit. Number two about six feet tall, gray 
eyes, fhir hair, no weight given, who held the gun.-” 

That means it was the second man who held the gun. 

“Mrs. Jaynes was not injured.” 

Now. the information from which this was compiled and 
the description of those two men was obtained by you from 
Mrs. Jaynes?* 

A. Mrs. Jaynes, the waitress, and some other gentleman that 
stayed and seen these men running from the—didn't get a look, 
but he heard the shot and seen tin' men running through the 
revolving door. 

ISO Q. That was told to vou. and that does accurately 
describe the physical make-up of the two persons; is 
that right? 

A. Well, as accurately as could possibly be given under the 
circumstances. 

Q. As the circumstances would permit? 

A. \ cs. 

By the Court: 

Q. That is what they told you? 

A. Yes. sir. 

By Mr. Laughlin: 

Q. Who else. now. either at that time or at a later date, 
did you interview in this case? 

A. No; we never interviewed anybody in this case, except 
later on that morning we got a call there was a shooting in an 
apartment on—at her home. 

By the Court: 

Q. At whose home? 

A. At Mrs. Jaynes' home—I disremember the address—and 
we went down there, and upon arrival, they said she had been 
taken to the hospital, and we went to Garfield Hospital, and 
there we talked to her husband. I think it was. who stated 
that Mrs. Jaynes had came home after the shooting and had 
taken the elevator up to the apartment—I don’t know whether 
it was on the second or third or fourth floor—and when the 
elevator stopped, she became sick and entered the apartment. 
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She examined herself and found out she was shot, and she 
was taken to the hospital, and when we got there the doctor 
said she was in serious condition. 

By Mr. Lauciilin: 

1S1 Q. 1 want to get this straight: You interviewed her. 

according to this, at midnight on April 3. By the way. 
was it April 3 right after midnight? Did the third represent 
that night or the next morning? 

A. It represents that next morning. 

Q. Right after midnight? 

A. Yes. 

Q. Then, you say. the next morning you got a report of 
the shooting at Mrs. Jaynes' home or apartment? 

A. That is right. 

Q. Now. is there anything listed in that book about that 
report that you received? 

A. No; there was no report made of that outside of—there 
was no report made of that . 

Q. Was Mrs. Jaynes a married woman? 

A. That is what I understood. I talked to what was sup¬ 
posed to be her husband. Mr. Jaynes. 

Q. The next morning? 

A. That same morning. I think it was. 

Q. One or two other questions: To whom was this case 
then assigned? 

A. I couldn’t tell you that. 

Q. In other words, you worked on it that night, and you 
interviewed Mrs. Jaynes and one or two other persons? 

A. That is right. 

Q. Then, the next morning you received a report of a shoot¬ 
ing at Mrs. Javnes’ home, and vou went there. Did vour 
connection with the case cease, then, at that point? 

A. It did. These cases are usually turned over to the 
182 detective sergeant at headquarters to investigate fur¬ 
ther. 

Q. Then you had nothing further to do with the case? 

A. Outside of setting a lookout in the neighborhood and 
trying to pick up a car with a stripe around it. 

By the Court: 

Q. A what? 

A. A car that had a stripe. 

Q. At no time. then, did you take the statement or prepare 
any statement which was signed by any witness in this case? 

A. No, sir. 
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Q. And at no time did you turn over any names to either 
your superiors in the police department or to anyone in the 
United States Attorney’s office? 

A. Not outside of this report. 

Mr. Lauc.hlix. You may inquire. 

Mr. Krouse. I have no questions, your Honor. 

Mr. Laughlix. At this point, your Honor, although it is 
already in the other record. I should like to have this inci¬ 
dental embodied in our record here. 

Mr. Krouse. It is already in evidence, as the previous 
record shows. 

Mr. Lal'GHLIx. I think at this point it might become im¬ 
portant ; and then. also, your Honor will not have to peruse 
the previous testimony. 

Tiie C ourt. I do not care how you do it. 

Mr. Laughlix. Suppose that at this time. then. I read it, 
your Honor. 

The Court. You may stipulate that the report already in 
the record may be considered as evidence given in this 
1S3 ! case or introduced in this case. However, you may 
read it if you wish. 

By Mr. Laughlix: 

Q. Just one other thing before you step down. There are 
also opposite page 69—I guess you would call it page 69-A— 
the names Mildred Colt. Virginia Bryant. Ella Yates, and 
Carvey Mason. Can you tell whose handwriting that is? 

A. No. sir: I couldn’t tell you. 

Q. But it is not yours? 

A. No. sir. 

Q. You do not recall those names? 

A. I believe I recall that Mildred Colt. now. 

Q. That seems to refresh your recollection? 

A. Yes. 

Q. You talked to her on this particular night? 

A. It was the waitress there that I had in mind. 

Q. You took no statement from her? 

A. No. sir. 

Q. Did you turn her name over to anyone? 

A. No: I didn't turn the name over, outside of I believe 
Tom—Mr. Heide—Hcide wrote the facts down on a piece 
of paper to make the report. He made the report, and I am 
sure he had the names, but I never turned it over to him. 

Mr. Laughlix. You may step down. 

The Witness. May I be excused? 
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The Court. You do not need him any more? 

Mr. Laughlin. No. 

The Court. You may be excused. 

(The witness left the stand.) 

154 Mr. Laughlin. I should like to read this incidental 
to your Honor. It appears on page 69. First. I might 

say that in the margin appears this: “Holdup and robbery.” 
Then the incidental reads: 

“Mrs. Lizzie Jaynes, cashier for t he Garden T Shoppe. 1S35 
Columbia Road. Northwest, reports that about 11:2.) this 
p. m. she was held up at point of pistol and robbed of S90 
by two young white men who fired one shot at her when they 
demanded the money. Number one is 23 to 25 years, six feet 
tall, wearing a mask, blue suit. Number two about six feet 
tall, gray eyes, fair hair, no weight given, who held the gun. 
Mrs. Jaynes was not injured. They escaped in a tan-colored 
1928 model Chrysler, black wheels and red stripe around body. 
D. C. E 314S. Tiiese tags have been stolen from a Graham- 
Paige sedan.” 

Then, underneath that, not in ink but in pencil, appears 
the following: 

“Later it was found Mrs. Jaynes was shot in side and taken 
to Garfield Hospital.” 

Then, continuing, the signatures to this report are those 
of T. F. Heide and F. J. Haack. 

When I have concluded, your Honor. 1 want to hand this 
book up to you. to show you that the ink writing here is 
similar to the signature, but there is nothing to indicate 
whether this pencil writing was put in on that particular 
night or at some later date. I want your Honor to note that. 
Then, it says: 

“Later interviewed complainant. Lookout sent out. M. J. 
Mahaney.” 

155 That is in pencil. Then, in still different handwrit¬ 
ing. there is the following: 

“Mrs. Elizabeth S. Jaynes died at Garfield Hospital. 6:15 
p. m., April 5. 1931. Coroner notified by Bureau.” That is 
signed by. it looks like, “Thomas.” That is in ink writing. 
In pencil, underneath, appears: 

“Interviewed complainant. Lookout sent out. M. J. Ma¬ 
haney.” 

Then, in ink: 

“Mrs. Jaynes died at Garfield 6:15 p. m. 4 5 31—April 5. 
1931—witnesses: Mildred Colt. 1712 Summit Street. North¬ 
west; Virginia Bryant. 1356 Irving Street. Northwest; Ella 
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Yates. 1775 California Street. Northwest: Carvey Mason. 1423 


S Street. Northwest.” 

1 also want to point out. your Honor, because we have to 
have all the facts in this case—it is not a part of the incidental 
as we had it before—that there is some ink writing that says 
this: 


“Shooting during holdup. Mrs. Lizzie Shepard Jaynes, 
white. o7 years. 131b New Hampshire Avenue. Northwest, 
apartment ">1. was reported shot at during holdup. Later de¬ 
veloped that site was shot in the abdomen. She was removed 
from her home by her husband. W. B. Jaynes, to the office of 
W. P. 1 Beeves. Stoneleigh Courts, who treated her for gun¬ 
shot wound in abdomen. She was later removed to Garfield 
Hospital. Condition serious. Witness. William Moore, 1820 
Olvdesdalc Place. Northwest. 

“T. F. Heide. F. J. Haack.” 

This apparently is based upon the second report Mr. 
ISO Haack said he received. I want to pass this up to your 
Honor and ask your Honor to note the pencil writing 
on the bottom of that. 

[Mr. Laughlin handed a book to the Court.] 

TIu^ Court. All you want me to note is the bottom of this 
page? 

Mr. Laughlix. This is the incidental I have referred to. 
and 1 ask your Honor to note this is in pencil writing. It 
does not indicate whether it was put in at that time or at 
some later time. 

The C ourt. All right. 

Mr. Laughlix. I will call Mr. Barrett. 


Thereupon Robert J. Barrett was called as a witness for 
and on behalf of the petitioner and. having been first duly 
sworn, was examined and testified as follows: 

1 Direct examination by Mr. Laughlix: 

Q. What is your name? 

A. Robert J. Barrett. 

Q. You are in tiie police department, detective bureau? 

A. No. sir: a lieutenant. No. 7 Precinct. 

By the Court: 

Q. I did not catch that. 

A. Lieutenant. No. 7 Precinct. 

By Mr. Laughlix: 

Q. In 1931 what was your occupation? 

A. Detective sergeant. 

Q. I directed your attention to the month of April 1931. 



THOMAS JORDON VS. KLWOOD STREET 


123 


1S7 Were you assigned to the Jordon case? 

A. Yes. sir. 

Q. Can you tell us when that was? 

A. Yes, sir. Sunday evening—Easter Sunday evening— 
April 5 at 0:00 o'clock. 

Q. Was April 3 Good Friday? 

A. Yes, sir. 

Q. Was April 5 your first connection with the case? 

A. Yes. sir. 

Q. You immediately began to interview some witnesses? 
Tell us what you first did in the case in your line of duty. 

A. I don’t just recall what I first done. 

By the Court: 

Q. I am sorry, but I do not quite hear you. You face the 
other way. 

A. I don’t just recall what I did do. 

By Mr. Laughlin: 

Q. When you were assigned to the case. Mr. Barrett, were 
you shown this police incidental? 

A. I saw it; yes. sir. 

Q. You read it? 

A. Sure. 

Q. Did you make notes of this in a memorandum book? 

A. I don’t recall whether I did or not at that time. 

Q. Do you generally do that when you are assigned to a 
case? 

A. As a rule. 

Q. But you don’t know whether you did it in this case? 

A. I don’t recall. I had several notes in the case. 
1SS I don’t remember whether they were notes from the 
incidental or notes that I got afterward. 

Q. Did you retain any of those notes? 

A. If I did. I have destroyed them now. 

Q. When you worked on that case, did you work alone or 
did you work with someone else? 

A. I worked with others. 

Q. Relying on that incidental, then, did there come a time 
when you placed any persons under arrest ? 

A. Yes. sir; several. 

Q. Will you give us the names of those persons? 

The Court. That he placed under arrest? 

Mr. Laughlin. Yes; for this Jaynes shooting. 

The Witness. Well. I arrested Malin H. Millburn and 
George Baber. There were several others at that time in the 
apartment that I don’t just recall the names of. 



124 


THOMAS JORDON VS. KLWOOD STREET 


By the Court: 

Q. You say in the apartment? 

A. Yes. 

Q. What apartment? 

A. That was the apartment in the Marne Apartments. 1300 
Biltmore Street Northwest. 

By Mr. Laughlin : 

Q. You have not told us yet how this apartment figures in 
the case. Why do you say that apartment? You have not 
said anything about the Marne. Who was living in the Marne 
Apartments? 

A. Baber and Millburn. 

Q. You arrested Baber and Millburn on the strength 
ISO of that information contained in that incidental? 

A. No. sir. 

Q. You were quite certain in your own mind that Millburn 
and Baber committed this offense? 

Mr. Krouse. I object to that. 

The Court. I will have to sustain that objection. You 
inav ask him how he happened to arrest them. 

By Mr. Laughlin: 

Q. Will you tell us how you happened to arrest Millburn 
and Baber? 

A. On information received, the same as we did in several 
other cases. 

Q. From whom? 

Mr. Krouse. If your Honor please, the police officer is not 
required to divulge the source of his information in making an 
arrest!. That is public policy and has been so held in a number 
of cases. 

Mr. Laughlin. But. your Honor, we have a different story 
here. We are trying to get at the truth in this. 

Mr 1 . Krouse. I cannot see what the truth of that matter 
has to do with the suppression of evidence, which they allege. 

The Court. I think I will have to sustain the objection. I 
do not see how it is relevant to this, anyway. 

By Mr. Laughlin: 

Q. Will you describe Millburn to us? 

A. Millburn was around 23 or 24 at the time, to the best 
of my recollection, about five foot nine, dark hair, sallow com¬ 
plexion. sunken eyes. 

Q. How about Baber? 
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190 A. Baber was about five fot eleven and a half, 
around 23 or 24 years old. weighed about a hundred 

and fifty-fifty-five pounds. He had sandy, wavy hair. 

Q. How much did Baber weigh? 

A. I imagine Baber weighed around a hundred and fifty 
pounds at that time—fifty-five. 

Q. You were acting also, were you not. on information you 
had obtained from that incidental? 

A. When they were arrested? 

Q. Yes. 

A. I can’t say for sure whether I had seen that incidental 
at that time or not. I saw the incidental in the course of the 
investigation, but I don’t know whether it was on the sixth or 
not. That was the night they were arrested. About eleven 
o'clock on Monday night—Easter Monday night—April 6th. 

Q. You have been on the force how long. Mr. Barrett? 

A. Fifteen years—going on fifteen. 

Q. Could you tell us now that you did not see that inci¬ 
dental? 

A. Well. I told you that I don’t know whether I had seen 
it at that time or not. I may have. I won’t say that I didn’t 
see it on Sunday night or Monday, but I saw it in the course 
of the investigation. 

Q. Can you tell us. to the best of your recollection, the 
first time you did see it? 

A. I am telling you that I don’t remember or recall just 
when I did see it. to be fair with you. I could say I saw it that 
night, but I am not sure whether I did or not. because 

191 Monday- 

Q. Nevertheless, you were looking for a man. were 
you not, who was 23 to 25 years old and six feet tall, and an¬ 
other one six feet tall with fair hair? 

A. I was looking for the man that committed the robbery 
at the Garden T Shoppe. 

Q. You won’t tell us now whether you had seen this inci¬ 
dental? 

A. That is what I told you. 

Q. As a matter of fact, Mr. Barrett, you were so positive 
that those two were the men that you used force to maintain 
that arrest? 

A. I did not. 

Mr. Krouse. I object to that, if your Honor please. 

The Court. I will have to sustain that objection. 
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Mr. Krouse. Suppose the officer did use force. It may not 
have been because he was positive of those men; it may have 
been because he was attacked. 

By Mr. Laughlin: 

Q. Tell us. then, what other men you arrested. 

A. I arrested Jordon. 

Q. When did you arrest him? 

A. I don’t recall the date; it is on record. 

Q. It is on record. In what vear was it? 

A. In 1931. 

Q. What month? 

A. I don’t recall. I haven't checked on any records. I 
was served with a subpoena last night at twelve o’clock. 

Q. That is all right. Many other people have been 
192 served with subpoenas at midnight. 

Mr. Krouse. I object to counsel’s arguing with the 

witness. 

The Court. Well, the fact is that he does not remember and 
has not had an opportunity to look it up. I suppose. 

By Mr. Laughlin: 

Q. Of course, you considered this Jordon case a very impor¬ 
tant case in your police career? 

Mr. Krouse. I object to that also. 

The Court. Yes; I will sustain that objection. 

Mr. Laughlin. I do not want to argue with your Honor, for 
your Honor has ruled, but I say this: that this Jordon case, and 
particularly Mr. Barrett’s connection with the case, is un¬ 
usual. There are so many circumstances in the case that 
would impress events on his mind so forcibly that I think this 
might be considered in a different light from the ordinary case. 

By Mr. Laughlin: 

Q. You say in 1931. Can you tell us. if you do not know 
the month, whether it was in the spring, the winter, the fall, 
or when? 

By the Court: 

Q. What is your best recollection? Have you any recollec¬ 
tion at all? 

A. Yes; I have a recollection. I imagine it was around 
September: but that is nine years ago. 

O. This happened in April? 

A. April. 

Q. Do you think it was the following March? 
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193 A. It was several months afterward, as I recall. 

By Mr. Laughlin: 

Q. What month was it, if you recall, when you arrested Mr. 
Millburn and Mr. Baber? 

A. I arrested them on April 6th—Monday night, April 6th. 

Q. After you arrested those two men- 

A. It was quite some time afterward. 

Q. (Continuing.) The next man whom you arrested was 
Jordon? 

A. No; I think there was a gentleman picked up. I don't 
recall just who they were. I can tell. 

Q. Where would the records of those persons be? 

A. They would be on the arrest book. They were released. 

Q. Arrested by you? 

A. Not necessarily. There were several others that were 
picking people up in connection with the case, and they would 
be placed in the line-up with suspects that had been arrested. 

Q. Can you tell us. then, to your knowledge, how many per¬ 
sons were arrested? 

A. I will say five or six, anyway. 

Q. Their names would appear in the arrest book at Police 
Headquarters? 

A. Yes, sir. 

Q. Were those all in the year 1931? 

A. Yes, sir. 

Q. After you arrested Jordon how many times did you talk 
to him. to the best of your recollection? I am referring 

194 now to 1931. 

A. I talked to him every day that he was held at the 
precinct before he went to jail. 

Q. How long was that? 

A. I don't just recall. 

Q. Well, you say every day. Was it as much as two weeks? 

A. Oh. no. 

Q. A week? 

A. No; I imagine three or four days. 

Q. During that time did you place him in certain line-ups? 

A. Yes. sir. 

Q. You brought there to sec him certain persons from the 
Garden T Shoppe? 

A. That is right. 

Q. Did any of those persons identify him as the person who 
committed this offense? 

A. No. sir. 

40 — ;* 
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Q. Tell us this: How many witnesses, prospective witnesses, 
or persons did you interview in this case? That is. to the best 
of your recollection, now. 

A. I don't know. Several. 

Q. When you say “several," how many would that be? 

A. Several? I don’t know just how many. It may be 20; 
it may be 10. 

Q. From how many did you take statements? 

A. None, that I recall. 

Q. Do you know whether anyone in the Police Department 
took statements from anyone? 

195 A. Yes. sir. 

Q. Who? 

A. Officer Stringman. 

Q. What is his name? 

A. Stringman—S-t-r-i-n-g-m-a-n. 

Q. What is his first name? 

A. James. 

Q. Is he now on the force? 

A. No. sir. 

Q. Do you know his address now? 

A. He is dead. 

Q. What other officer took statements? 

A. Well. I don't just recall. I don’t know whether Officer 
Hughey did. He worked on the case. Officer Mahaney. 

Q. You say Officer Hughes. Is that Van Hughes? 

A. Yes. 

Q. Is he still on the force? 

A. He has been retired. 

Q. Just recently? 

A. No; he has been retired two or three years. 

Q. Do you know his address? 

A. No; I don’t. 

Q. Is it in the District of Columbia? 

A. Yes. sir. 

Q. Were there any other officers? 

A. Well. Officer Kenny. He was assigned to the case. 

Q. Is that spelled K-e-n-n-y? 

A. Yes, sir. 

Q. What is his first name? 

A. James. 

196 Q. Is he now on the force? 

A. He is retired. 

Q. Does he live in the District of Columbia? 

A. Yes, sir. 
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Q. What other officer? 

A. That is all I recall. 

Q. You are not sure now whether Mr. Hughes or Mr. Kenny 
took any statements from witnesses, are you? 

A. No. 

Q. But you are quite sure that this officer who is dead 
did take some statements? 

A. He was in charge of the Homicide Squad at that time. 

Q. Of course, statements that he took from witnesses would 
be retained in the files of the Police Department? 

A. That is right. 

Q. Those are retained where? Where would they be now? 

A. They would be in the Jordon file. I suppose. 

Q. You interviewed, you say. maybe 20. maybe 10 wit¬ 
nesses? 

A. It could have been more than that. 

Q. It could have been 30? 

A. Yes. 

Q. Could it have been as many as 50? 

A. It could have been. 

Q. Could it have been as many as a hundred? 

A. No. 

Q. It might have been 75. though? 

A. I answered the question. It isn’t an auction sale. 

Q. It could have been as many as 50. though, but not 
107 as many as a hundred? 

A. I interviewed several witnesses; I don’t know how 

many. 

Q. In police practice. Mr. Barrett, when you interview' a 
witness in a case, do you that night or the following day make 
a report to anyone? 

A. Not necessarily. 

Q. Are there times when you do? 

A. There is a lot of people that call and give certain informa¬ 
tion in regard to cases, especially murder cases, that after you 
interview them there is nothing to them, and that is what 
happened in this case. There were a lot of people interviewed, 
and later found there was nothing to it—give descriptions of 
people, suspects, and so forth. That is what I say: several 
people were interviewed. 

Q. You do not recall now r whether you took any statements 
in writing from anyone? 

A. Well, if I did, they are in the file. I don’t know whether 
I did or not. You are talking to me about something that 
happened eight years ago. 
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By the Court: 

Q. Do you remember whether you did or not? 

A. I don't recall whether I did. I don’t recall taking any 
statements myself. I don’t use the typewriter, and as a rule. 
I don’t. 

By Mr. Laughlik: 

Q. As a matter of fact, you worked on this case between 
1931 and 1937. didn't you? At least, you worked on this case 
from the time the murder was committed until after 

198 the trial in this Court, didn’t you? 

A. I worked on the case when the case happened, when 
I told you. April 5, 1931. is the evening I was assigned to it. 
and Jordon was released; and later, when Jordon was arrested 
again. I was assigned to go to Mt. Vernon. New York, to bring 
Jordon back. 

Q. Yciu talked to Mr. Robb about this case a number of 
times? 

A. Yes. sir. 

Q. Could you tell us. then, about how many times you talked 
to Mr. Robb? 

A. No; I can't recall how many. 

Q. Did you give Mr. Robb the names of certain witnesses? 

A. I gave him the file. He had the file. 

Q. I suppose in your conversation with Mr. Rob!)—in your 
discussion with him—you went over what the various persons 
would testify to? 

A. No. sir; I didn’t. 

Q. You told him what you found out from certain witnesses, 
didn’t you? 

A. All the statements are there. He talked to the witnesses 
himself. I know what I did. not what Mr. Robb did. 

Mr. Laughlin. You may inquire. 

Mr. Krouse. I have no questions, your Honor. 

The Court. Is that all for Mr. Barrett? 

Mr. Laughlin. That is all. I do want to make this obser¬ 
vation: He may be excused now, but before this matter is 
concluded. I may have to recall him for another phase of 
this case which happened several years later, but which 

199 I couldn’t very well go into at this stage. 

The Court. But he may go now? 

Mr. Laughlin. Oh. certainly. 

The Court. He is available? 

By the Court: 

Q. You are always available? 

A. Yes. your Honor. 
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(The witness left the stand.) 

Mr. Laughlin. I will call Mrs. Bell. 

Thereupon Mrs. Frank J. Bell was called as a witness for 
and on behalf of the petitioner and. having been first duly- 
sworn. was examined and testified as follows: 

Direct examination by Mr. Laughlin: 

Q. What is your name, please? 

A. Mrs. Frank J. Bell. 

Q. Mrs. Bell, your address is what ? 

A. 4031 Connecticut Avenue. 

Q. What was your address in 1931? 

A. 1841 Columbia Road. 

Q. That was near the Garden T Shoppe? 

A. In the same building. 

Q. I direct your attention to Good Friday night of 1931. 
which was April 3. Were you in the Garden T Shoppe on 
that Friday night? 

A. I was. 

Q. Can you tell us about what time it was when you 
200 got there? 

A. As near as I can remember, a little after eleven 

thirty. 

Q. Were you alone. Mrs. Bell? 

A. I was alone. 

Q. Did you know Mrs. Jaynes, cashier of the Garden T 
Shoppe? 

A. Yes; I knew her for 20 years. 

Q. Did something unusual happen while you were there that 
night? 

A. Yes. May I state? I don’t know whether I may state. 

By the Court: 

Q. I am sorry: I do not hear you. 

A. Oh. must I speak loud? 

Q. Yes. It is very hard to hear. This courtroom is pecul¬ 
iar in that respect. I want to hear what you have to say. 

A. Yes; I am sure you would. 

By Mr. Laughlin: 

Q. Tell his Honor if something unusual happened that 
night. 

A. Yes; I think it did. 

Q. What did happen? Tell just what did happen. 

A. Well. I went up to see Mrs. Jaynes. 



132 


THOMAS JORDON vs. KLWOOD STREET 


Bv the Court: 

Q. She was the cashier? 

A. Yes; she was cashier, and she said. “Oh. I’m afraid I 
am shot.” 

May I state that? 

201 1 Mr. Krouse. I object to any hearsay or any conver¬ 
sation she may have had. 

By the Court: 

Q. Did you see any shooting? 

A. No; I didn’t. I got there right after the shooting. 

By Mr. Laughlin: 

Q. Do not tell us what Mrs. Jaynes said to you. but did you 
have some conversation with Mrs. Jaynes? 

A. I did. 

Q. As a result of that, did you accompany Mrs. Jaynes to 
the ladies’ room? 

A. I did. 

Q. Will you tell us whether you removed her clothing? 

A. Well, I inspected her clothing; I didn’t remove any. 

Q. Did you see evidence of any gunshot wound? 

A. No. 

Mr. Krouse. I object. I do not see the materiality of this. 
I think it is immaterial. 

Mr. 1 Laughlix. I say that it is very material, your Honor. 
In the first place, it happened right at the very time. I say 
it is important. We are not asking her to tell us what Mrs. 
Jaynes told her. but we think we have a right to know from 
Mrs. Bell whether there was any evidence of a gunshot wound 
or whether she saw any blood on Mrs. Jaynes’ clothing. 

Mr. Krouse. But what does that have to do with suppres¬ 
sion of evidence? This woman was not even present at the 
shooting. 

MrJ Laughlix. It is a strong link in the chain of suppres¬ 
sion of evidence. 

202 The Court. I will let him answer. 

By the Court: 

Q. You removed her clothes? 

A. No; I inspected her clothes. There was no blood in 
sight. 

Q. You saw no blood? 

A. No sign of it. 

By Mr. Laughlix: 

Q. You saw no evidence of a gunshot wound? 
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A. No. 

Q. Did there come a time later that evening when Mrs. 
Jaynes left the Garden T Shoppe—went out of the Garden T 
Shoppe? 

A. Yes. 

Q. Were you still there? 

A. Yes; I was. 

Q. Will you tell us about what time that was? 

A. Well, it seems nearly twelve o’clock. I couldn’t tell 
you the exact minute, but nearly twelve o’clock. 

Q. Was she able to walk out by herself? 

A. Yes. 

Q. Did she get into a taxicab? 

A. No. 

Q. Do you know where she went? 

By the Court: 

Q. Did you see her? 

A. Yes; I was there. 

Q. Did you go out with her? 

A. No; they wouldn’t let me go. 

203 By Mr. Laughlin: 

Q. She walked out of the Garden T Shoppe? 

A. Yes; she got in Mr. Sloat’s car. 

Mr. Laughlin. That is all. 

Mr. Krouse. I have no questions. 

The Court. We shall take a short recess. 

(At this time a short recess was taken. The following then 
occurred:) 

204 Mr. Laughlin. Your Honor, may I have just one 
moment, please. With respect to Mrs. Bell, your 

Honor has stated that we could not go into any conversation 
that she had with Mrs. Jaynes. I submit, your Honor, it 
would be admissible because it happened almost immediately 
following this offense. It is all connected with it, a part of 
res gestae, and I think it is very important. She knew her 
well, had known her for a period of years, and we can show 
you that she made certain statements and gave certain infor¬ 
mation to Mrs. Bell that would be very valuable here. 

Mr. Wilson. If the Court please, let me make this one ob¬ 
servation. I know Mr. Krouse will forgive my butting in at 
this moment. The point is not whether there is other evi¬ 
dence in this case. The point is whether the evidence has been 
suppressed. This is not a retrial of the Jordon case. The 
trial has been tried, appealed, and the President has acted by 
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way of commutation, and the question is not whether there is 
other evidence that can be dug up. The question is whether 
there was evidence which was made available to the district 
attorney which was deliberately suppressed. That is the ques¬ 
tion in the case. 

The Court. I do not remember the exact language in which 
the officer testified, but Mrs. Bell testified that she went to. I 
suppose, the toilet room, looked her over, and did not see any 
blood. She did not see any evidence that she had been shot. 
I do not see why Mrs. Bell should be asked what Mrs. Jaynes, 
if that was her name, told her. It was the duty of the police 
officer to make an investigation, and he was testified to what 
he did. I do not see that that has anything to do with 

205 the question of willful and deliberate suppression or is 
relevant evidence. I want to be perfectly fair in the 

matter. 

Mr. Laughlin. I think it would go to the question of the 
violation of this petitioners constitutional right. Of course. 
I know you cannot go into hearsay promiscuously, but I think 
this is so connected, happening as it did almost immediately 
following this offense—the robbery, in any event—that it is 
taken out of the hearsay rule, and I think it is admissible, 
and I think what we want more than anything else is the truth 
in this proceeding. 

We know the rules of evidence apply to a habeas corpus 
proceeding, but I think it will also be recognized that there is 
a grealt deal of freedom and a great deal of latitude allowed to 
the end that justice may be done. 

It is a horrible thing, indeed, your Honor, for an innocent 
man to be in a penitentiary. 

The Court. Of course. I recognize that. 

Mr. Laughlin. Your Honor, the thing is this: We have no 
remedy left at law. We have tried everything under the 
sun. There has been an appeal to the Court of Appeals. Of 
course, I was not in that. It was affirmed. Certiorari was 
denied. I even came back and tried to invoke the old com¬ 
mon-law remedy of quorum nobis, and we failed there. Cer¬ 
tainly there must be something left in the law for this man. 

I would say we would not be on such solid ground if the 
Supreme Court did not speak out so in the Johnson case, and 
let me read to your Honor what Justice Black said in that 
case: 

“It is unfortunate, if petitioners lost their right”- 

He is referring here to what the District Court and 

206 the Fifth Circuit did. and I might say for your Honor 
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that the judges in the Fifth Circuit are mad as a wet hen over 
this- 

“It is unfortunate, if petitioners lost their right to a new 
trial through, ignorance or negligence, but such misfortune 
cannot give this Court jurisdiction in a habeas corpus case to 
review and correct the errors complained of.’’ 

Then Justice Black said: 

“The purpose of the constitutional guaranty of a right to 
counsel is to protect an accused from conviction resulting from 
his own ignorance of his legal and constitutional rights, and 
the guaranty would be nullified by a determination that an 
accused’s ignorant failure to claim his rights removes the pro¬ 
tection of the Constitution. True, habeas corpus cannot be 
used as a means of reviewing errors of law and irregularities— 
not involving the question of jurisdiction—occurring during 
the course of trial; and the ‘writ of habeas corpus cannot be 
used as a writ of error/ These principles, however, must be 
construed and applied so as to preserve—not destroy—con¬ 
stitutional safeguards of human life and liberty. The scope 
of inquiry in habeas corpus proceedings has been broadened— 
not narrowed—since the adoption of the Sixth Amendment. 
In such a proceeding ‘it would be clearly erroneous to confine 
the inquiry to the proceedings and judgment of the trial court' 
and the petitioned court has ‘power to inquire with regard to the 
jurisdiction of the inferior court, either in respect to the subject 
matter or to the person, even if such inquiry * * * 

207 (involves) an examination of facts outside of. but not 
inconsistent with, the record/ Congress has expanded 
the rights of a petitioner for habeas corpus and the * # * * 

effect is to substitute for the bare legal review that seems to 
have been the limit of judicial authority under the common- 
law practice, and under the Act of 31 Car. II. c. 2. a more 
searching investigation, in which the applicant is put upon his 
oath to set forth the truth of the matter respecting the causes 
of his detention, and the court, upon determining the actual 
facts, is to “dispose of the party as law and justice require.” 

‘There being no doubt of the authority of the Congress to 
thus liberalize the common-law procedure on habeas corpus in 
order to safeguard the liberty of all persons within the juris¬ 
diction of the United States against infringement through any 
violation of the Constitution or a law or treaty established 
thereunder, it results that under the sections cited a prisoner 
in custody pursuant to the final judgment of a state court of 
criminal jurisdiction may have a judicial inquiry in a court 
of the United States into the very truth and substance of the 
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causes of his detention, although it may become necessary to 
look behind and beyond the record of his conviction to a suffi¬ 
cient extent to test the jurisdiction of the state court to proceed 
to a judgment against him. * * * 

‘* * * it is open to the courts of the United States 

upon an application for a writ of habeas corpus to look 
beyond forms and inquire into the very substance of the 
matter. * * V ” 

208 Citing Frank v. Mangum. 

Then it was said here, and this is very important, 
your Honor: 

“Petitioner, convicted and sentenced without the assistance 
of counsel’'— 

That is a constitutional right. I am referring to constitu¬ 
tional guaranties, generally— 

“contends that he was ignorant of his right to counsel, and 
incapable of preserving his legal and constitutional rights dur¬ 
ing trial. Urging that—after conviction—he was unable to 
obtain a lawyer; was ignorant of the proceedings to obtain 
new trial or appeal and the time limits governing both; and 
that he did not possess the requisite skill or knowledge prop¬ 
erly to conduct an appeal, he says that it was—as a practical 
matter—impossible for him to obtain relief by appeal.” 

And this is the milk in the cocoanut, your Honor. We are 
getting right down to brass tacks here when he says this: 

“If these contentions be true in fact, it necessarily follows 
that no legal procedural remedy is available to grant relief 
for a violation of constitutional rights, unless the courts pro¬ 
tect petitioner’s rights by habeas corpus. Of the contention 
that the law provides no effective remedy for such a depriva¬ 
tion of rights affecting life and liberty, it may well be said— 
as in Mooney v. Holohan, 294 U. S. 103. 113—that it ‘falls 
with the premise.’ ” 

The Court. Mr. Laughlin. I understand all that. You say 
in the petition that the evidence before the district 

209 attorney was deliberately and willfully suppressed. I 
do not see how what this lady that subsequently died 

told him is competent at all. I will have to sustain the 
objection. 

Mr. Laughlin. We want, of course, to note an exception to 
that. 

Your Honor, there was one thing I overlooked. I won’t ask 
her that. I want to put her back on the stand, if I may, and 
ask her one thing that was in line with my examination. 

The Court. Yes. 
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Thereupon Mrs. Frank J. Bell was recalled as a witness 
and. upon examination, testified further as follows: 

Further direct examination by Mr. Laughlin: 

Q. Mrs. Bell, what police officers have talked with you since 
1931 regarding the Jordon case? 

A. Well. I didn’t know their names, you see. Two of them 
talked with me that night in the Garden T Shoppe right after 
the murder. 

Q. Did you recognize anyone in the courtroom this morning 
as being one or more of those persons? 

A. No; I did not. 

Q. When they talked with you. was that after you had re¬ 
turned from the ladies’ room? 

A. Yes; it was. 

Q. Did they make a notation, if you know, of your name? 

A. Yes; they did. They had a little book. 

Q. You gave them certain information? Do not tell 
210 us what it is. 

A. I did. 

Q. As far as you know, that was written down? 

By the Court: 

Q. Do you remember? Do you know whether it was or 
not? 

A. What's that? 

Q. Do you know whether they wrote it down or not? 

A. I don’t know what they wrote down, but they wrote 
something in a little book with a pencil. I couldn't say what 
it was; I didn’t read it. you see. 

By Mr. Laughlin: 

Q. That was April 3, that night. Did there come a time 
later on that you talked with any police officers? 

A. They never talked with me afterwards. 

Q. Were you ever summoned to come to the United States 
Attorney’s office? 

A. I was. 

Q. And when was that? 

A. That was over a year ago. 

Q. Over a year ago. Can you give us a more approximate 
date, Mrs. Bell? 

Mr. Wilson. Fix it with regard to the date of the Jordon 
trial. 

Mr. Laughlin. Yes. 
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By Mr. Wilson: 

Q. Was it before the Jordon trial or after the Jordon trial. 
Mrs. Bell? 

A. Oh, it was after. I know that. 

211 By Air. Laughlin: 

Q. In other words, before Jordon was tried, you were 
never asked to come to the district attorney’s office? 

A. I was not. 

Q. But there was some occasion for your coming after the 
trial? 

A. Yes. 

Q. And at that time to whom did you talk? 

A. Mr. Lyons. 

By the Court: 

Q. Mr. who? i 

A. Mr. Lyons. 

Q. Mr. Lyons? 

A. Yes: of the Department of Justice. 

By Mr. Laughlin: 

Q. You mean that was in the Department of Justice? 

A. Yes. 

Q. When I say “the United States Attorney.” I mean the 
one whose office is in this building. Did you ever come to 
this building? 

A. I did not. 

Q. At no time? 

A. At no time. 

Q. You never had any further conversation with any of¬ 
ficer besides the conversation that you had with the police 
officers that night of April 3? 

A. No; I did not. 

Mr. Laughlin. You may step down. 

212 Cross-examination by Mr. Krouse: 

V 

Q. You gave Mr. Lyons a statement, did you not. 
Airs. Bell? 

A. I did. 

By the Court: 

Q. You mean a written statement? 

A. I did. A stenographer took it down. 

Q. You mean the stenographer took it down? 

A. The stenographer took it down in the presence of Air. 
Lyons, which is very important. 
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Mr. Wilson. He is an attorney in the Department of Justice, 
your Honor will remember. He is not connected with our 
office. 

(The witness left the stand.) 

Mr. Laughlin. Your Honor. I wonder if you would let 
me see the file just a moment, please? 

(A file was handed to Mr. Laughlin.) 

Mr. Laughlin. Will you call Air. Schneider, please? 

Thereupon Flournoy Cooper Schneider was called as a 
witness and. being first duly sworn, was examined and testi¬ 
fied as follows: 

By the Clerk of the Court: 

Q. Your full name? 

A. Flournoy Cooper Schneider. 

Direct examination by Mr. Laughlin: 

Q. For the the purpose of the record, Mr. Schneider. 
213 what is your address? 

A. 1353 Iris Street Northwest. 

Q. That is in the District of Columbia? 

A. Northwest. 

Q. And what was your address in 1931? 

A. The same address. 

Q. Now. directing your attention to the month of April 
1931. April 3. which was Good Friday night, were you in the 
Garden T Shoppe? 

A. I was. 

Q. And will you tell us what time—and keep your voice 
up so his Honor can hear you—you got there? 

A. Approximately 11:30. and the reason I happen to re¬ 
member that was that we had been down to the theater that 
night and it was just about a half hour's time to get from the 
theater. 

Q. When you say “we.” were you accompanied by some 
others? 

A. My wife and another couple. 

Q. What was the name of the other couple? 

A. Mr. and Mrs. Long. 

Q. While you were at the Garden T Shoppe, did anything 
unusual happen? 

A. Yes. sir. 

Q. Will you tell us what happened there? Was there some 
shooting? 
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A. I heard some. I didn’t see it, but there was some; yes, 
sir. 

Q. Now, how manv men participated in that? 

214 A. Two. 

The Court. He said he did not see it. 

The Witness. I did not see the shooting, the actual shoot¬ 
ing. take place, but I was there present at the whole thing. 
I saw what took place. 

By the Court: 

Q. You said vou did not see the shooting, but you heard 
it? 

A. That’s right. I didn’t see the actual shot of the revolver 
go off. 

Q. Did you see somebody shoot somebody? 

A. No. 

By Mr. Laughlix: 

Q. Did you hear a shot? 

A. I heard a shot; yes. 

Q. When you heard the shot, where were you in the restau¬ 
rant? 

A. About halfway back. 

Q. First let us try to fix the size of that place. Was that at 
Eighteenth and Columbia Road, or a little off? 

A. It is on the curb. It is down. 

Q. Off Eighteenth, on Columbia Road? 

A. Yes. 

Q. The entrance was from Columbia Road? 

A. That’s right. 

Q. You were seated at a table? 

A. That’s right. 

Q. Four of you had a table? 

A. That’s right. 

215 Q. When you heard this shot, you turned around? 

A. I was headed—I was facing the door at the time. 

My seat was facing the door. 

Q. And where was Mrs. Jaynes? 

A. She was behind the cashier’s cage like, which is built in, 
away down in front of the store. 

Q. Was the cashier’s cage near the entrance to the T 
.Shoppe? 

A. Yes, sir. 

Q. It was a regular cage, and she was behind that? 
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A. That’s right. Built quite high. The base of the cage is 
enclosed solid, and then the wirework above that, so it was 
quite an enclosed cage, a regular cashier's cage. 

Q. That is where you paid the check that night? 

A. That’s right, just before you went out the door. 

Q. You looked up. then, when you heard this shot? 

A. Yes. 

Q. What did you see? 

A. At that time, when I heard that shot, the two men went 
right on out the door, because they were both toward the 
front of the door. One was on guard at the door, facing the 
store proper, and the other one ran out from behind the cage, 
then, and they both went through the door. 

Q. Now, can you describe these persons? Give us the best 
of your recollection. 

A. Well, the only description I can give you is that they 
w T ere both rather young men, in their twenties, and one w^as a 
little bit taller than the other, and they both would be termed 
medium-sized fellows. I would not term the short one 
216 short, but I would not call the tall one tall, but there 
was a difference in height between the two of them. 

Q. Well, how much? 

A. Well, maybe six inches. I don’t remember that exactly; 
it has been so long ago. 

Q. Would you say either one of them was as tall as I am? 

A. Well, I would say so; yes. 

Q. That is, the taller. Now, how much shorter was the 
other one? 

A. As I say. he could be about six inches shorter. There 
was enough differentiation in the height to tell that they were 
not the same height. 

Q. Did one of them have a pistol in his hand? 

A. Well, now, as I recall, the only one I remember seeing 
the pistol was the one on guard at the door, and he stood with 
that in his hand all the time. 

Q. Was that the tall man or the short man? 

A. That was the tall man. 

Q. The other was where? 

A. Went behind the counter—the short one, or the shorter 
one. 

By the Court: 

Q. Went behind the counter? 

A. Yes. 

Q. What do you mean? 
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A. If you want me to describe it. I will be glad. 

Q. Behind the counter? What do you mean? 

A. You notice the way the store is set up-- 

217 Q. (Interposing.) Where was the cashier's cage? 

A. Away up in front of the store. 

Q. You do not mean behind the cashier’s cage? 

A. At first, and then he came behind the counter of the 
store, behind the candy counter and the cake counter—it is 
quite a deep store. 

By Mr. Laughlin: 

Q. This was an eating place, and also they sold cakes and 
candy? 

A. That's right. 

Q. When you refer to a counter, you are referring to a 
counter where cake and candy were on it. or was it a lunch 
counter? 

A. No. sir: not a lunch counter. 

Q. Not a counter where you would go up there and eat a 
hot dog? 

A. There was a cage at the far end. Then there was a 
series 1 of showcases with glass fronts, so you could see the dis¬ 
play of candy and cakes. Then there was a wrapping counter 
where you could wrap up the candy. Then a cash register 
about halfway up the store: then another showcase further on 
back, but it was a complete enclosure. You couldn’t get in 
that enclosure except at one end or at the far end. 

Q. Can you tell us. Mr. Schneider, how those two men were 
dressed? 

A. I don’t recall what, the type of suits they had on. if you 
mean: but-1 will say this: that when they came in. one of them 
had a hooded rubber cover over his face, just exposing his eyes. 

and the other was unmasked, at that time. 

21S By the Court: 

Q. He was unmasked at that time? 

A. That’s right; the one who was on guard at the door was 
the one who had on the mask. 

By Mr. Laughlin : 

Q. The other man. and that was the shorter man. was un¬ 
masked? 

A. The shorter man of the two was unmasked when he 
came in. 

Q. i Will you tell us. if you recall now, what was the color 
of his hair? 
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A. I would not remember that. 

Q. Would you remember his weight? 

A. Well, they was both slender; I would say more of my 
build; anywhere from 130 to 140—something like that. 

Q. Does this petitioner. Mr. Jordon, answer the description 
of either of them? 

A. Well. I would not remember well enough to say. 1 don't 
remember. Would you mind standing up and let me see your 
height. 

(Mr. Jordon stood.) 

The Witness. He looks right short. Just from memory, he 
looks rather short. 

By Mr. Laughlin: 

Q. Now. you had some conversation with Mrs. Jaynes that 
night after this took place? 

A. Yes. 

Q. By the way. did you know Mrs. Jaynes before that? 

A. No, sir. 

219 Q. How long did you stay there? 

A. We stayed there about a half hour after it hap¬ 
pened. because we had not been served at the time. 

Q. You were there when these two men left? 

A. Yes. 

Q. Now, did there come a time that evening when you 
were interviewed by certain police officers? 

A. No. sir. 

Q. When was the first time you were interviewed by any 
police officers? 

A. As near as I can recall, that was on Friday night. It 
was probably Monday or Tuesday night of the next week. 

Q. And where did that take place? 

A. At my home. 

By the Court: 

Q. What night was it that you said—Monday or Tuesday 
night? 

A. Of the following week. This happened on Friday. 

Q. This happened on Good Friday? 

A. Yes; Monday or Tuesday of the following week. 

Q. Monday or Tuesday of the following week. 

By Mr. Laughlin: 

Q. And who was present. Mr. Schneider? 

A. My wife, and there were two detectives. I think, that 
came, two plainclothes men. 

2131G0—40 10 
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Q. Do you know their names? 

A. One of them was here today. I don’t remember his 

name. If you mention some- 

Q. (Interposing.) Barrett? 

220 A. I think Barrett was one. 

Q. And that was about the sixth. Let me see, Good 
Friday was the third. Easter was the fifth. Would you say 
that was Easter Monday, the sixth? 

A. It could be either Monday or Tuesday night. It was 
shortly after. Mrs. Jaynes didn’t die until Sunday night, I 
understand, and it was either Monday or Tuesday. 

Q. And you had some conversation then with these officers? 
A. Yes. 

Q. Barrett was one. You do not know the name of the 
other? 

A. I don't remember it. but I might- remember it if I heard 
it. 

Q. He was not here today? 

A. He was not here today. I don’t think. 

Q. You gave him certain information as to the description 
of these men, and so on? 

A. That’s right, what I said here, and all I knew at that 
time, we told them. 

Q. When did you see Mr. Barrett again? 

A. I don’t recall just when it was, but he came back once or 
twice to show me pictures of men in line-ups that they had 
arrested—suspicious—and had me go down at times at dif¬ 
ferent line-ups of the police. 

Q. How many times did that happen? 

A. Well, just as I recall, it was at least two or three times 
that-1 w*ent down to different line-ups. 

Q. And will you give us the approximate dates of those 
line-ups—that is. to the best of your recollection, now? 

221 1 A. That is pretty hard. The nearest I could come, 

if this was in April, was in that same summer. That is 
as near as I can recall. 

Q. 'Did you ever make a written statement—I mean at 
that time—to those detectives? 

A. Not to them; no. 

Q. Now, then, did there come a time later when you made 
a written statement for someone else? 

A. Yes; there was. 

Q. To whom did you make it? 

A. I think it was Assistant Attorney Robb, in his office. 

Q. Will you tell us when that was? 
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A. That seems to be rather vague in my mind, when it was, 
but I do recall this much: That- it was before the Jordon trial. 
That is the only time I can use as remembering. 

Q. Did you talk to Mr. Robb more than once? 

A. That I don’t remember. I was called back there a 
couple of times at the attorney’s office, but I don't remember 
whether it was at Mr. Robb’s- 

Q. When you say “attorney’s office.’’ do you mean the 
United States Attorney's office, in this building? 

A. That’s right. 

Q. That was before the trial? 

A. I have been there before and after. That is why I am 
confused, you see—I have been down there several times. 

Q. This was before the trial. Will you tell us about how 
long before the trial? 

A. Well, as near as I recall, I would say a year or two before 
the trial, anyway. 

222 Q. Did Mr. Robb get you to sign any written state¬ 
ment? 

A. Yes. 

Q. And when you talked with Mr. Robb, was anyone else 
present? 

A. His secretary, or some young lady that took down what 
I said. 

Q. And without telling us just what was said, what did 
your statement embrace? The description of these persons, 
and so on? 

A. Somewhat. I really gave a resume of what I saw hap¬ 
pen at the Garden T Shoppe, and more or less a resume of the 
two men. 

Q. Mr. Schneider, did anyone from Mr. Whalen’s office or 
Mr. Bowman’s office at that time talk to you? 

A. Mr. Whalen or Bowman? 

Q. Yes. 

A. No. 

Q. Did any attorney, or Mr. Jordon here, talk to you before 
this trial? 

A. No, sir. 

Q. Now, then, you say you made a statement and you gave 
a complete resume of that statement? 

A. That’s right. 

Q. Were you given a copy of it by Mr. Robb? 

A. No, sir. 

Q. And, then, at the conclusion of the statement, did Mr. 
Robb tell you that you would be called as a witness, or do you 
remember that? 
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A. He said. “We may want to have you as a witness.” 

223 I don’t remember whether he said I would be. but he 
said. “We may want you as a witness.” 

Q. And you were not called as a witness? 

A. Not for the trial. 

Q. Do you know whether Mrs. Schneider was called to the 
United States Attorney’s office? 

A. Not for a written statement. 

Qj Was she called there? Was she questioned? 

A. I don’t think at that office; no. 

Q. Well, tell me this, then: You were questioned, then, on 
either the Monday or Tuesday following Easter Sunday? 

A. Yes. That was at my home. 

Q. And Mrs. Schneider was questioned, too? 

A. 1 That's right. We were both present at the time. 

Q. By the way. do you know Mr. and Mrs. Long? 

A. Very well. 

Q. Are they neighbors of yours? 

A. Neighbors of ours. 

Q. Do you know whether they were questioned? 

A. That I couldn’t say. 

Q. Now. would you say how long the statement was that 
was made at the time you talked to Mr. Robb? Was it more 
than one page? 

Ai I don’t think so. If I recall, it was on one page. 

Q: And at the bottom of it. did you sign your name? 

A. As near as I remember. I did. 

Q. Do you know whether anyone signed as a witness? 

A. Well, there was no one present there but Mr. Robb and 
the young lady that took it down. 

224 Q. One of the young ladies in the United States 
Attorney’s office? 

A. I imagine it was. 

Q. Would you say it was a full page? Would you say it 
was a sheet of paper this size [indicating] or was it this size 
[indicating] ? 

A. That looks more like it. the longer one. but I really 
couldn’t recall. 

Q. What we mean is a legal-size sheet? 

A. I would say legal size. 

Q. And there is no doubt about your signature at the bottom 
of the statement, is there? 

A. Well, if I could see it. I could tell. 

Q. I mean, there is no doubt that you signed such a statement? 
A. I signed such a statement, but if I could see it. I could 
verify it. 
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Q. And you gave a resume of what you saw at that time? 

A. That’s right; yes. sir. 

Q. Do you recall whether you told Mr. Robb that Mrs. 
Schneider was also present at the time? 

A. I don’t remember, at the time. He asked so many ques¬ 
tions about it. I may have. 

Q. And whether Mr. and Mrs. Long were present? 

A. If I recall. I think I told him they were with me. 

Q. Now. do you recall testifying before the Pardon Attorney, 
or making some statement before the Pardon Attorney? 

A. At the Justice Building. Department of Justice. 

Q. That was sometime in 1937? 

225 A. It has been about a couple of years ago; yes. 

Q. And you told the Pardon Attorney substantially 
what you told us here? 

A. As near as I remember it; yes. sir. 

Q. Now. do you recall. Mr. Schneider, whether you were 
called before a congressional committee investigating the 
Jordon case? 

A. Yes. 

Q. And you told them substantially what you told us here? 

A. That’s right. 

Q. Now. just immediately before the trial, did you talk to 
Detective Barrett or any other detective? 

A. No, sir. 

Q. You do remember, though, that you talked to Barrett 
more than once? 

A. Well, it was usually right after—I mean it was mainly 
right after the happening. He was out to see me about dif¬ 
ferent people they had arrested. He wanted me to see them, 
to see if they resembled the men who were at the hold-up. but 
that's the only time. 

Mr. Laughlin. Will you stand. Mr. Jordon? 1 

(Mr. Jordon stood.) 

By Mr. Laughlin: 

Q. Now. Mr. Schneider,, can you tell us whether, on the 
night of April 3. 1931. this was the man you saw in the Garden 
T Shoppe? 

A. I couldn’t say now. It has been too long. I told you 
as near as I could from my memory, but I would not be in a 
position to say that. now. It has been too long. 

226 Q. You could not say that it is? 

A. No; I could not sav that it is. and I could not sav 
that it isn’t. 

Mr. Laughlin. You may examine. 
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Cross-examination by Mr. Krouse: 

Q. How many police line-ups did you attend. Mr. Schneider? 

A. I recall at least two. and it may have been more. 

Q. And how many photographs would you say you looked 
at? 

A. I wasn’t shown so many photographs: maybe half a 
dozen. 

Q. And were you able to identify anyone in the photo¬ 
graphs? 

A. No. 

Q. Were you able to identify anybody there at the line¬ 
ups? 

A. No. sir. 

Q. How many times did you see Mr. Robb before the trial? 

A. Pardon. 

Q. Before the trial. 

A. Only once that I recall. 

Q. Only once? 

A. When I gave him that statement. 

Q. How many signed statements have you given Mr. Robb, 
before and after the trial? 

A. I only recall giving him the one. 

Q. Only one signed statement? 

A. As I recall. 

Q. And you do not recall when that signed state- 
227 ment was given that you gave to Mr. Robb? 

A. As near as I remember, as I previously stated, it 
was before the Jordon trial, but I wouldn't have any idea, 
otherwise. 

Q. And would you say that you signed statements on both 
occasions that you saw him? 

A. I only recall seeing him once. 

Q. I beg your pardon. 

A. I only recall seeing Mr. Robb once. 

Q. You mean after the trial or before the trial? 

A. I mean before the trial. 

Q. Only once before the trial. How many times after the 
trial? 

A. I don’t think I have seen him after the trial—Mr. Robb. 
I was down to the District Attorney’s office, but I think there 
was someone else there. 

Q. You do not think that you saw him after the trial at 
all? 

A. I am not sure. 

Q. You are not sure? 
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A. But I know I was called down here. 

Q. Do you recall coming down to the United States Attor¬ 
ney’s office on May 7, 1937, and talking to Mr. Robb and Mr. 
Garnett? 

A. In Garnett's office; ves. 

Q. Yes. 

A. Not in Robb's office. I do remember that. 

Q. So that you were down on two occasions, and you talked 
to Mr. Robb on two occasions? 

22S A. That would be the second one. but I was called 
down to Mr. Garnett’s office. 

Q. Did you sign a statement on that occasion? 

A. I don't remember, then. I may have, but I don't recall. 
Q. Did they take a statement from you? 

A. They had me give my version of the hold-up again. 

Q. Was there a stenographer there to take it down? 

A. I think there was. 

Q. Now. did the statement that you say you gave to Mr. 
Robb before the trial contain the description of the men? 
A. As near as I could remember at that time. 

Q. You think that it did? 

A. Yes. 

Q. Mr. Schneider, I find in my file this paper here. I ask 
you if you recognize that [handing a paper to witness]. 

A. (After examining the paper in question.) That sounds 
very much like my words; yes. There is no signature there, 
but it sounds like the words, as I remember. 

Q. You think that is the statement that you gave to Mr. 
Robb? 

A. Probably at one time. It isn't signed, but it sounds 
like the wording I gave. It’s kind of coming back to me. 

Q. Does that statement contain the description of the men? 
A. There doesn’t seem to be any description of the men 
there. 

Mr. Krouse. Will you mark this “Respondent’s Ex¬ 
hibit 3”? 

229 (Statement of Mr. Schneider was marked “Respond¬ 
ent’s Exhibit 3.”) 

Redirect examination by Mr. Laughlin: 

Q. However, Mr. Schneider, this is not the statement you 
signed, is it? 

A. I would not know, unless it was produced. 

Q. You do not see your signature on here? 

A. No. 

Q. You did sign a statement? 
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A. Yes. 

Q. And it did cover a full sheet? 

A. That, as I say, seems like the words that I gave to him. 

Q. And the statement that you signed gave a description of 
these men? 

A. I would not remember that unless I saw it. but, as I 
say. as near as I remember. I thought I gave him a description. 

By Mr. Wilson: 

Q. But you are not sure of that, are you? 

A. Xo. sir: not that I know of it. 

By Mr. Laughlin: 

Q. Of course. Mr. Robb—didn’t he—you told him—that 
you were a guest there that night on April 3? 

A. Yes. indeed. 

Q. Do you recall. Mr. Schneider, that you testified at the 
trial of the United States against Robert Barrett? 

Mr. Krouse. I object, if your Honor please. It has abso¬ 
lutely nothing to do with this case. 

230 Mr. Laughlin. It would, in this way. your Honor: 

He can refresh his recollection. It has been some time 
ago. i If he can refresh his recollection that he described these 
two persons in the Barrett trial, who was convicted for this 
offense in the Garden T Shoppe as having a particular physi¬ 
cal make-up. so many feet and so many inches tall, and weigh¬ 
ing so much, that might be of importance here. 

Mr. Krouse. Yes; and if your Honor please, Mr. Schneider 
was called at the original hearing of this case and gave a de¬ 
scription of the men. He has just now given a description of 
the men. and he gave a description of the men before the con¬ 
gressional committee to which Mr. Laughlin referred. 

The Court. I do not see how that is relevant here. Mr. 
Laughlin. 

Mr. Laughlin. What was your Honor’s ruling? 

The Court. I do not see how that is relevant here. The 
charge- 

Mr. Krouse. If the Court please, we are going over the 
identical testimony given at that time. 

The Court. The charge is that evidence was willfully sup¬ 
pressed. What testimony this witness may give that was 
given at another trial. I do not see as indicating willful sup¬ 
pression or willful and deliberate suppression. 

Mr. Laughlin. You see. your Honor, we are up against this 
proposition. A good many years have passed, and we would 
show a suppression of evidence by a combination of circum- 
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stances, not just one thing. This witness’s recollection of 
what took place in 1931 would not be as good now as it was 
at the time of the Barrett trial. 

231 Mr. Wilson. You are not questioning this witness's 
recollection, are you? 

Mr. Laughlin. What is that? 

Mr. Wilson. You are not questioning this witness's recol¬ 
lection, are you? 

Mr. Laughlin. We just want to refresh his recollection. 

Mr. Wilson. About what? 

Mr. Laughlin. Get all the facts. 

Mr. Wilson. About what? 

Mr. Laughlin. The description of the two men. 

Mr. Wilson. He gave it to you. 

Mr. Krouse. Not more than ten minutes ago. if your Honor 
please, and also at the former hearing, as the record here 
shows. 

The Court. I do not think that any testimony that he gave 
at some previous trial is relevant to the question or issue here. 
I will have to sustain the objection. 

Mr. Laughlin. Then, the record will show, your Honor, 
that we offered that? We wanted to show that. 

The Court. What is the question? 

The Reporter (reading). “Do you recall. Mr. Schneider, 
that you testified at the trial of the LTiited States against 
Robert Barrett?” 

The Court. That is objected to. is it? 

Mr. Krouse. Yes, your Honor. He can say “yes.” or “no.” 
if your Honor please. 

Mr. Laughlin. Suppose we do it this way? I will ask the 
question and see if it is proper. Would it be proper if I asked 
him if he recalled what his testimony was at the Barrett 

232 trial as to the description of these men? 

Mr. WTlson. We object to that. 

Mr. Krouse. We object to that. 

The Court. Yes; I will sustain the objection. 

Mr. Laughlin. Let the record show that we offered that, 
that it was objected to and sustained, and that we note an 
exception. 

The Court. All right. 

Mr. Laughlin. Your Honor. I take it that I could ask him 
whether, in the preparation of the Barrett trial, he was called 
to this courthouse and questioned by the particular assistant 
who was in charge of that case and preparing the case for trial 
and whether at that time any statements were made? 

Mr. Wilson. We object to that. 
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Mr. Lauchlin. Your Honor probably knows this, that I 
think we must keep this in mind, your Honor, and it may be 
we didn’t explain it earlier in the morning: Barrett was the 
officer who was assigned to this case, and he acted on this 
police incidental, we contend, the report that was compiled on 
the night the offense was committed, which gave a description 
of the men. and then, having that information in his posses¬ 
sion and his mind, he arrested two persons. 

We are not going into the fact that Barrett was convicted. 
Other people have been convicted, and their cases have been 
reversed by the Court of Appeals, but this does become impor¬ 
tant. Barrett was so sure that those two persons. Milbum 
and Baber, were the persons that he used force to maintain 
that arrest and used it to such an extent that the United 
: States Attorney’s office laid that matter before the 
233 Grand Jury, and he was indicted. 

He was convicted in this court. The case was ap¬ 
pealed to the Court of Appeals, and it was reversed, and it 
camfe back here, and there was a disagreement at the second 
trial, and it was nol prossed. 

Therefore, the testimony at the Barrett trial largely cen¬ 
tered around this offense in 1931. the Garden T Shoppe case, 
and undoubtedly many of the witnesses in this case would 
have been proper witnesses in the Barrett case, so I think that 
we bught to be permitted to ask Mr. Schneider whether he 
was called here by the United States Attorney—I do not know 
who it was—I think it was Julian Richards—and questioned 
about the Garden T Shoppe case. 

Mr. Wilson. All of which proves what? 

The Court. I think you have to confine yourselves to the 
issues that I have before me, that is, whether there was any 
willful and deliberate suppression of evidence, which would 
have had a tendency to discharge this man. You cannot go 
into any collateral matters. 

Mr. Laughlin. You may inquire. 

Mr. Krouse. No further questions. 

The Witness. May I be excused? 

The Court. I suppose so. 

Mr. Krouse. No objection on my part. 

The Court. May he be excused? 

Mr. Laughlin. Yes. 

The Witness. Thank you. 

(The witness left the stand.) 
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234 Thereupon Dorothy G. Schneider was called as a 
witness and, being first duly sworn, was examined and 

testified as follows: 

By the Clerk of the Court: 

Q. Your full name. 

A. Dorothy G. Schneider. 

Direct examination by Mr. Laughlin: 

Q. Your full name? 

A. Dorothy G. Schneider. 

Q. Keep your voice up so his Honor can hear you. Your 
address. Mrs. Schneider? 

A. 1353 Iris. 

Q. And in 1931, did you live at the same address? 

A. Yes. 

Q. Directing your attention to the month of April 1931— 
April 3 to be exact, which was Good Friday night—were you 
in the Garden T Shoppe? 

A. Yes. 

Q. What time did you get there? 

A. It was after the late moving-picture show; I should say 
around 11 or 11:15. 

Q. Were you with Mr. Schneider? 

A. Yes. 

Q. Anyone else? 

A. Yes; we had some friends with us. 

Q. Now. while you were at the Garden T Shoppe, did any¬ 
thing unusual happen? 

235 A. Yes. 

Q. Will you tell us what took place? 

A. The cashier was held up and shot. 

Q. You heard the report of a shot? 

A. Very definitely. 

Q. Was your back toward the person, or were you facing 
the person? 

A. I was facing the person. 

Q. Then, when the shot was fired, you immediately looked 
to see what had happened, is that right? 

A. We were watching at the time. We were watching the 
cashier. 

Q. Did you see anyone else there? 

A. Yes. There was a man standing behind her. There 
was also another man at another position in the store. 
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Bv the Court: 

Q. Where was the other man? 

A. Behind the counter, about halfway back of that full 
length of counter. There is a wrapping section there- 

Q. (Interposing.) One man was there. Now then, where 
was the other man? 

A. One man was at the cashier’s desk and one man was be¬ 
hind the counter, halfway down the length of the store. 

By Mr. Laughlin: 

Q. Now. did you see these two men when they first came in 
the store? 

A. Yes. 

Q. Can you give us the description of each of them? 

A. No; I do not think that I could give you a definite 
230 description of them. The man who stood directly op¬ 
posite me, at this wrapping counter, was of medium 
height, ruddy complexion, and I should should say medium 
brown hair. 

Q. And how tall? 

A. That would be hard to say. 

Q. Would you say that he was as tall as I am? 

A. No. 

Q. And how about the other man? 

A. The other man I did not have as good a chance to ob¬ 
serve. as I did the first one that I spoke of. because Mrs. 
Jaynes was between this man and myself. 

Q. Mrs. Schneider, will you take a good look at Mr. Jordon? 
Could you say that he was one of the men? One of the men 
who was there that night? 

A. As well as I can remember; no. 

Q. Now. did there come a time then that you talked to any 
police officers at all? 

A. Yes. 

Q. And when was that? 

A. The following day. 

Q. That was a Saturday? 

A. That was Saturday. 

Q. And to whom did you talk? 

A. Office Jenkins. 

By the Court: 

Q. Where did you see him? Where did you talk to him? 

A. He was driving on Sixteenth Street, and I passed him as 
I was going in town. 
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237 By Mr. Laughlin: 

Q. Did you know this particular person? 

A. Yes; I happened to know him personally. 

Q. Did he question you about this particular robbery? 

A. I told him that we had been present at the time, and it 
seemed very unusual that we had not been questioned or ap¬ 
proached by the police who had answered the call. No effort 
was made to take our names, and it seemed a little unusual, 
particularly under those circumstances. 

Q. Now. this was April 4. the day after Good Friday? 

A. The day after that, Friday night. Yes; it was April 4. 

Q. Now, when was the next occasion that you talked to any 
police officer? 

A. Not at any time after that. 

Q. Well, did there come a time that some police officer came 
to your house and talked to you and your husband? 

A. Yes; there was. 

Q. Do you know the name of that officer? 

A. No; I do not. 

Q. Would you recognize the name if I told it to you? 

A. No; I do not think I would. 

Q. Does the name Barrett mean anything to you? 

A. No. 

Q. How many times after that did you then talk to any 
police officers? 

A. At no other time. 

Q. Now. then, were you ever called to the United States 

Attorney’s office? 

23S A. Yes. 

Q. And when was that? Give us the best of your 
recollection. 

A. I should say two or three years ago. 

Bv the Court: 

V 

Q. Were you called at the time of the trial of Mr. Jordon? 

A. No. 

Q. It was after his trial that you were called? 

A. Yes; it was after the trial. I remember that. I know 
it was warm weather. It was sometime in the early spring 
or summer of that year. 

By Mr. Laughlin: 

Q. But you were not called before the trial? 

A. No; we were never called at the trial. 

Mr. Laughlin. You may inquire. 
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Mr. Krouse. No questions. 

The Court. Have you any questions? 

Mr. Krouse. No questions, your Honor. 

The Court. That is all. then. You may go. 

The Witness. Thank you. 

(The witness left the stand.) 

Thereupon Clark R. Long was called as a witness and being 
first duly sworn was examined and testified as follows: 

By the Clerk of the Court: 

Q. Your full name. 

A. Clark R. Long. 

239 Direct examination by Mr. Laughlin: 

Q. Mr. Long, what is your occupation? 

A. I am an employee of the Federal Government. 

Q. What is your present address? 

A. 1348 Iris Street Northwest. 

Q. In 1931. was it the same address? 

A. Yes. sir. 

Q. Now. then, directing your attention to the month of 
April 1931. particularly April 3, Good Friday night, were you 
in the Garden T Shoppe? 

A. I don’t remember that I was in on that night or not, it 
has been so long ago. I was in the Garden T Shoppe at the 
time. 

Q. Were you there one night in 1931 when a robbery took 
place?* 

A. Yes. sir. 

Q. Who was with you? 

Al In our immediate party. Mr. and Mrs. Schneider, and 
my wife. 

Ql Now. then, tell us just what you saw* with respect to this 
hold-up. 

A. Well, we had ordered some refreshments—I believe it was 
ice cream—and while the waitress was filling the order in the 
kitchen, the door, the main entrance of the Garden T Shoppe, 
opened and two men came in, each one having a gun in their 
hands. 

By the Court: 

Q. Each one what ? 

240 A. Each one having a gun in their hands. 

Now. my back was to the door, and my attention was called 
to the incident by one of the party—I do not remember which 
one—who at first thought it was some kind of a hoax. I looked 
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around and saw the two men. and I mentioned to the people with 
me that it looked to me like it was a hold-up. 

Both men walked over to the—they have a Ions counter on 
one side in that shop. They walked over to that side, one of 
them stayed by the cashier, or. at least, in that area: the other 
came back along the counter line to the end, which was about 
as far from our table as that water cooler [indicating!, and 
he stayed there with the gun pointed toward us. because we 
were the closest, covering, I would say. the patrons in the 
establishment. 

Just what was going on along the counter line by the other 
man, I don’t know. My back was to that area. 

The ice cream was served, and just about that time, a shot 
rang out. The man who was at the end, closest to us. who 
was covering the patrons, as I assumed, ran back along the 
counter line, said something to the man who was at the end 
of the counter line, who was at the cashier, and they both 
backed out of the shop and ran on the sidewalk. I looked 
around and saw them running toward a car. That is as much 
as I know about the incident. 

By Mr. Laughlin: 

Q. Now, can you tell us. Mr. Long, the size of these two 
men? How tall were they? 

A. I couldn’t say accurately how tall they were. I do know 
that one man was taller than the other, but I would not be able 
to give you, in feet and inches, their height. 

241 Q. Would you say that either one of them was as 
tall as I am? 

A. I would say that the man who came up at the end of 
the counter line—was closest to me, and at that time I was 
facing him. and consequently I got a good look at him—was 
just a trifle shorter than you. 

Q. Was the other man much shorter than me? 

A. He was the shorter of the two. 

Q. About how much, would you say? 

A. Well. I might estimate, probably four inches, or some¬ 
thing like that, but I couldn’t give that as a definite state¬ 
ment. 

Mr. Laughlin. Now. Mr. Jordon, will you stand up? 

(Mr. Jordon stood.) 

By Mr. Laughlin: 

Q. Mr. Long, can you tell us whether Mr. Jordon was one 
of those men that you saw there that night? 

A. No, sir; I cannot. It has been too long, and I couldn’t 
remember. 
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By the Court: 

Q. As I understand it. you say you could not tell whether 
he was or not? 

A. I couldn't say whether he was one of the two men or 
not. 

Q. Could you say that he was not one of the two men? 

A. I couldn’t say that, either. 

Q. You just cannot say? 

A. It has been so long, eight years, and the thing has been 
1 dismissed from my mind during all that period of time. 

242 that I could not attempt to identify either of the two. 
although I saw the other one more clearly than I did 

the one who was at the end of the line. 

By Mr. Laughlin : 

Q. Did there come a time that you talked to certain police 
officers? 

A. I did not talk to any police officers that evening, although 
the police were there. 

Q. Did the police know that you were present at the time 
that this took place? 

A.i Well. I was in the room when the police arrived. They 
did not take my name. I went up and paid my bill and stood 
right beside an officer at the time, and he did not question 
me. 

Q. When was the first time that you did talk to any police 
officer? 

A. Well. I never talked to a police officer. I talked to the 
District Attorney. 

Q. And when was that? 

A. I couldn’t give you the date; I don’t know. 

By the Court: 

Q. When you say the ‘‘the District Attorney.” you mean 
one of his assistants? 

A. No: I talked to the District Attorney himself. 

Q. Mr. Garnett? 

A. Yes. 

By Mr. Wilson: 

Q. After the trial. Mr. Long, or before? 

A. I would not remember that. I couldn’t tell you 

243 whether it was after or before, because I don’t have the 
1 dates—I don’t even remember the date the trial was 

held, any more. 
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By Mr. Laughlin: 

Q. Tell us this: Were you called as a witness at the trial? 

A. No, sir. 

Q. March 23. 1936, was the date when the trial began, and 
you were not called as a witness at that trial? 

A. No, sir; I was not. 

Q. You say. then, that you were not questioned by any 
police officers? 

A. No. sir; I was called to Mr. Garnett's office, and in the 
presence of some other man who was there—I believe his 
assistant—I was asked to give what information I had con¬ 
cerning the case, which I did. 

Q. Was that Mr. Robb? 

A. I think it was; a slender man. as I recall. I think he 
told me it was his assistant, and the name did not particularly 
impress me at the time. I think it was Mr. Robb. 

Q. Did you sign a statement at that time? 

A. No, sir; I don’t think I did. I do not recall that I 
signed any statement. 

Q. Now. did you one time make a statement before the 
Pardon Attorney. Mr. Lyons? 

A. Yes. sir; of the Department of Justice. 

Q. Yes. 

A. Yes, sir. 

Q. Did you also appear before an investigating corn- 
244 mittee of the House of Representatives? 

A. No, sir. 

Q. But you did testify before Mr. Lyons, the Pardon At¬ 
torney? 

A. That is the gentleman; yes. sir. 

Q. And was the testimony you gave there substantially 
what you have given us here today? 

A. The same; yes, sir. I have given the same story each 
time that I have been asked, as well as I can remember. 

Mr. Laughlin. You may step down. 

Cross-examination by Mr. Krouse: 

Q. Mr. Long, the time you saw the Pardon Attorney was at 
about the same time that you were at Mr. Garnett’s office, 
wasn’t it? 

A. Oh. I think there was some time elapsed there. I was 
in Mr. Garnett's office first, and then some time later—I 
couldn't say: maybe two or three months—I was in Mr. Lyon's 
office. It was at the time lie was considering commutation of 
sentence, reviewing it for the President or some officer. 

—40 1 i 
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Mr. Krouse. Thank you very much. 

(The witness left the stand.) 

The Court. I think we will have to take a recess now. It 
is almost half past twelve. 

(Thereupon, at 12:30 o'clock p. m., a recess was taken until 
1:30 o’clock p. m. of the same day.) 

245 AFTER RECESS 

The Court reconvened at 1:30 o’clock p. in., upon the ex¬ 
piration of the recess. 

Mr. Laughlin. I will call Mrs. Long. 

Thereupon Frances Long was called as a witness for and on 
behalf of the petitioner and. having been first duly sworn, was 
examined and testified as follows: 

Direct examination by Mr. Laughlin: 

Q. What is your name? 

A. Frances Long. 

Q. Where do you live, Mrs. Long? 

A. 134S Iris Street Northwest. 

Q. Was your address the same in 1931? 

A. Yes. 

Q. I direct your attention to April 3. 1931, which happened 
to be Good Friday. Were you in the Garden T Shoppe that 
day? 

A. Yes; I was. 

Q. What time did you get there? 

A. Why. it was after eleven in the evening. 

Q. Who were with you? 

A. Mr. and Mrs. Schneider. 

Q. Did anything unusual happen while you were there? 
A. Yes; there did. 

Q. Tell us what happened. 

A. Well, two bandits came in and held up the tea 

246 shop, and there was a shot fired. 

Q. Where were you sitting with respect to those men? 
How far away from them were you? 

A. Well. I was very close to one, the one that came up back 
of the counter. 

By the Court: 

Q. Came up where? 

A. Came up back of the counter; but the other one, of 
course, stayed down at the cashier’s desk, and I wasn’t very 
close to him. 
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By Mr. Lavghlix: 

Q. In other words, you heard a shot fired; is that correct? 
A. Yes. 

Q. Did you turn around? 

A. I didn’t have to turn. 

Q. You were facing- 

A. Toward the door, so I could see. 

Q. Did you get a good look at this man? 

A. I got a very good look at the man behind the counter. 
Q. You are referring to the man behind the counter? 

A. Yes. 

Q. How tall was he? 

A. He was rather tall. 

The Court. How far? Wasn’t that the question? 

The Witness. How tall? 

Mr. Laughlin. I asked how tall? 

By the Court: 

Q. What was the answer? 

247 A. He was a rather tall man. 

By Mr. Laughlix: 

Q. When you say “rather tall,” what do you mean? Would 
you say he was as tall as I am? 

A. Taller than you are. 

Q. By the way. how was this man dressed, if you remem¬ 
ber. who you say was taller than I am? 

A. The way I remember now. he had on a suit—I couldn’t 
tell vou what color—and he had something over his eves like 
a stocking cap. 

Q. Therefore, you didn't see his hair? 

A. No. sir. 

Q. How tall was the other man? 

A. Well, he was. I would say. maybe just a little shorter 
than you are. 

Q. When you say “a little shorter,” do you mean just one 
or two inches? 

A. Yes; that would be about right. I think. 

Q. Not a great many inches shorter? 

A. No; not an unusually short man. No. 

Mr. Laughlin. Would you stand up, Mr. Jordon? 

(Mr. Jordon stood up.) 

By Mr. Laughlin: 

Q. Can you tell us, Mrs. Long, whether this is one of the 
men that was there that night? 

A. No; I could not. 
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Q. Well, would you say he was not one of the men? 

A. No: I couldn’t say that. 

Q. You couldn’t say one way or the other? 

24S A. (The witness shook her head.) 

Q. Were you questioned by any police officers? 

A. No: I was not. 

Q. At any time? 

A. Not by a police officer: I had to go to the Justice Depart¬ 
ment. I believe it was. at one time. 

Q. Wa s there any time when you were called to the United 
States Attorney’s office? 

A. No. 

By the Court: 

Q. Bv the United States Attorney’s office, he means the 
office in this building. 

A. No. 

Q. Where you were was the Department of Justice? 

A. Yes. 

By Mr. Laughlin: 

Q. You were called to the Department of .Justice, and that 
was after the trial: is that right? 

A. I couldn't tell you that. 

Q. Do you know how long ago it was when you were called 
to the Department of Justice? 

A. How long? 

Q. How long ago? 

A. No. It has been some time ago. but I couldn’t tell you— 
I couldn’t give you the date. 

Q. You made a statement to the Pardon Attorney? 

A. Some gentleman that I talked to. 

By the Court: 

Q. Do you know who it was you saw down there? 

249 A. No: I don’t. 

By Mr. Laughlix: 

Q. But anyway you did make a statement? 

A. Yes: I told him what I knew about it. 

Q. You told him just about what you have said here todav? 
A. Yes. 

Q. Is that right? 

A. Yes. 

Q. N ow, Mrs. Long, were you ever called before a Con¬ 
gressional Committee? 

A. No. 
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Q. Would you say. Mrs. Long, that the identification you 
gave us either of the tall man or of the man who was a little 
shorter would fit Mr. Jordon? 

A. Well, not particularly. I had an impression that the 
man was larger, but I don't know; it has been a long time 
ago. 

Q. That he weighed more than Mr. Jordon? 

A. Yes. 

Q. In other words. Mrs. Long, you could not testify now 
that you saw Mr. Jordon in the Garden T Shoppe on the night 
of April 3rd. 1031? 

The Court. She shakes her head, indicating “no." 

The Witness. No. 

Mr. Laughlin. You may inquire. 

Mr. Krouse. I have no questions. 

The Court. You may be excused, Mrs. Long. 

(The witness left the stand.) 

250 Mr. Laughlin. Would you see if Carvey Mason is 
out there? 

The Deputy Marshal. He is not. 

Mr. Laughlin. Then, will you call Mildred Colt. 

The Deputy Marshal. She is not there either. 

Mr. Laughlin. Would your Honor permit me to step out¬ 
side for just half a minute? 

The Court. Yes. 

(Mr. Laughlin left the courtroom and after a time re¬ 
turned.) 

Mr. Laughlin. The thing that disturbs me just now, your 
Honor, is this: There is a possibility that when we recessed 
this noon my witnesses may have thought that the Court had 
recessed for the day. 

The Deputy Marshal. I notified those in the witness room 
to return at 1:30. 

The Court. I cannot tell, of course, but I do not believe so. 

Mr. Laughlin. Of course, there are some other witnesses 
whom I can call, your Honor, but I did not want to do so 
until I had heard the testimony of these others. 

The Court. Well. I have had much experience in such 
cases, and I have found that oftentimes when a witness is told 
to be here at 10:00 o’clock, he thinks it means a quarter past 
ten. Half past one usually means a quarter of two. That 
happens with lawyers, too. in the same way. The Bar As¬ 
sociation has criticized the judges for not being punctual, yet 
oftentimes the lawyers themselves are not on time. 

Mr. Laughlin. I realize that, your Honor. 
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May I ask which one of you gentlemen wants to take 

251 1 the stand in answer to the subpoena that was served 

upon Mr. Pine? 

Mr. Wilson. Neither of us wants to. Mr. Laughlin. 

Mr. Laughlin. Then, suppose you take the stand, Mr. 
Wilson. 

ML Wilson. I have not produced any papers. Mr. Laughlin. 

Mr. Laughlin. Mr. Krouse. then. 

Thereupon Allen J. Krouse was called as a witness for and 
on behalf of the petitioner and. having been first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. Laughlin: 

Q. What is your name? 

A. Allen J. Krouse. 

Q. Mr. Krouse. for the purpose of the record you arc an 
Assistant United States Attorney? 

A. Yes. sir. 

Q. You have produced certain records in response to a sub¬ 
poena duces tecum issued by this Court? 

A. I have. sir. 

Q. Mr. Krouse. do those records reveal the names of the 
various witnesses who were interviewed by the District Attor¬ 
ney or the names of witnesses turned over to the United States 
Attorney by the Police Department in connection with this 
case? 

A. The records show the names of various persons. Now, 
whether or not they were interviewed, I don’t know, because I 
didn't handle the case. 

Q. Do you have them available? 

252 A. Yes; we have them all here. 

Q. Would you produce them, please? 

A. Do you mean in the Jordon case? 

Q. Yes: referring only to the Jordon case. 

(The witness examined papers.) 

Q. Can you read to us. Mr. Krouse. the names of the various 
persons who were given to you as possible witnesses? 

A. Mr. Laughlin. I don’t know whether those things were 
given to us as possible witnesses; they are just the names of 
persons mentioned in the file. 

By Mr. Wilson: 

Qi Tell his Honor what you have selected. 

A. I have selected from the file, if your Honor please, state¬ 
ments of persons given either to our office or to the Police 
Department, one or the other; I can’t tell. 
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Q. Or to the Pardon Attorney? 

A. And to the Pardon Attorney. 

Q. Have you extracted all the statements you have found in 
the file? 

A. I have extracted all the statements I could find. 

By Mr. Laughlin: 

Q. Does anything indicate whether the names of those per¬ 
sons were given prior to the trial? 

A. That I don’t know. 

By the Court: 

Q. It includes the statements from people both before trial 
and after trial; is that it? 

A. That is right. 

Q. Those after the trial. I presume, were the statements 

made to the Pardon Attorney, although I don’t know, of 
253 course? 

A. I have some that were given to the Pardon 
Attorney. 

By Mr. Wilson: 

Q. Some were also made to Mr. Garnett and Mr. Robb in 
our office after the trial? 

A. That is right. 

Mr. Wilson. There are two kinds of those made after the 
trial: those made to the Pardon Attorney and those made to 
our office. 

By Mr. Laughlin: 

Q. Mr. Krouse, does that include statements or names of 
possible witnesses? 

A. Names of persons. Now. apparently they had some in¬ 
terest in the case. 

Q. Can you read to us now those names that you have 
there? 

A. Thomas J. Tierney, 110 South First Avenue. Mt. Ver¬ 
non, New York. 

Flournoy C. Schneider- 

By Mr. Wilson: 

Q. There are two of those? 

A. Two of those. One was made to Mr. Robb May 7, and 
the other statement—I don’t know by whom it was taken. 
It is undated and unsigned. 

Q. The other statement is the one which the witness iden¬ 
tified this morning. Give us the exhibit number on it. 

A. Respondent’s Exhibit 3. 
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By Mr. Laughlin: 

Q. That was for what year? 

254 A. There is one statement here May 7. 1937, a state¬ 
ment of Mr. Schneider given to Mr. Garnett and Mr. 

Robb. There is another statement which I marked ‘‘Respond¬ 
ent's No. 3." It is undated and unsigned. 

By the Court: 

Q. Does it appear who made it? 

A. This is a statement of Flournoy C. Schneider. That 
was identified by the witness this morning. 

By Mr. Wilson: 

Q. By the way. there is a small letter at the top of that 
short statement, isn’t there. Mr. Krouse? 

A. A letter “s.” 

Q. A small “s”? 

A. A small “s." 

Theodore D. Sloat. 3025 Cathedral Avenue Northwest. 
Miss Edith Merz. 1S41 Columbia Road Northwest. 

Miohael Crone, no address given here, apparently. 

Detective Sergeant Clyde N. Strange. 

Kenneth Coutts. 2263 Second Street. Mt. Vernon, New 
York. 

Carvey Mason, no address given. 

Lieutenant Herman Mattes. 7 Carwall Avenue, Mt. Vernon. 
New York. 

Chief Inspector Michael I. Silverstein, 2042 Fifth Street, 
Mt. Vernon. New York. 

Detective Sergeant Aubrey M. Tolson. 

Edith Magruder Dodsworth. no address given, living then 
at 1329 M Street Northwest. 

By Mr. Laughlin: 

Q. You say that was Edith Dodsworth? 

255 A. Edith Magruder Dodsworth. 

Q. Can you give me the date on that? 

A. August 17. 1931. 

Bv Mr. Wilson : 

V 

Q. By the way. Mr. Krouse. though I have not been paying 
strict attention. I have noticed that in all these statements a 
small letter appears at the top. 

A. That is right. 

Q. Hereafter in describing them will you give the small let¬ 
ter at the top? 

The Court. What does that small letter mean? 
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Mr. Wilson. The only way I can explain that small letter, 
if your Honor please, is to say that a letter was assigned to 
each one of these statements. The statement that purports 
to have been made by Mr. Schneider, but which was unsigned, 
has the letter “s.” I don't know whether it is going to de¬ 
velop that that fits in in sequence with these other alphabetical 
symbols or not. 

The Court. You do not know? 

Mr. Wilson. I do not know. 

By the Court: 

Q. You do not know, Mr. Krouse? 

A. No; I don’t. 

Mr. Wilson. My hurried examination of these papers a 
few minutes ago did not disclose another “s.” but I am not 
certain about it; I could be wrong. 

The Witness. Well, the statement of Dodsworth has the 
letter “f”—a small letter “f” at the top. 

The statement of Detective Sergeant Tolson has the 
256 small letter “o” at the top. 

The statement of Chief Inspector Silverstein has the 
small letter “n” at the top. 

The statement of Lieutenant Mattes has the small letter- 

By the Court: 

Q. Excuse me. but is it written in pencil? 

A. No; it is typed in. 

The Court. I was going to ask you if you recognized the 
handwriting. 

Mr. Wilson. Mr. Krouse would be able to recognize some 
handwriting. I think, just as I recognized some of the hand¬ 
writing. Here is the exhibit which Mr. Schneider was shown 
this morning. That has the small “s’’ at the top. It would 
appear to be part of our file. Of course, that is where it was 
obtained. 

The Witness. The statement of Lieutenant Mattes has the 
small letter “m” at the top. 

The statement of Carvey Mason has either the small letter 
“1” or the figure “one” at the top. 

The statement of Kenneth Coutts has the small letter “k” 
at the top. 

The statement of Detective Sergeant Strange has the small 
letter “j” at the top. 

The statement of Michael Crone has the small letter “i” at 
the top. 

The statement of Miss Edith Merz has the small letter “h” 
at the top. 
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The statement of Theodore D. Sloat has the small letter 

“g” 

257 The statement of Thomas J. Tierney has the small 
letter “p.” 

All those letters are at the top of the page. 

William B. Jaynes. On this paper appears the small letter 
“<f at the top. 

By Mr. Laughlin: 

Q. Have you the date of that paper? 

A. February 27. 1936. 

Q. Does the record show that that was the only time he was 
questioned?- 
A. That I don't know. 

Q. All right. 

A. Miss Virginia Bryant’s has the small letter “b” at the 
top. That paper has no date on it. 

Miss Mildred Colt’s has the small letter “a” at the top. 
That has no date on it. 

Detective Sergeant Robert J. Barrett’s has the small letter 
“d’’ at the top. That also is undated. 

I might say that none of these statements is signed. 

Jean Beierholm. 14 Esplanade, Mt. Vernon, New York. That 
paper has a small “t” at the top. 

Detective Sergeant Van D. Hughes. 

Inspector Edward J. Kelly. 

Arthur Haslip. 25 Takoma Avenue. Takoma Park. Maryland. 
Q. Was he a police officer? 

A. Not a police officer; he is a druggist. 

Q. Will you give me that address again? 

A. 25 Takoma Avenue, Takoma Park. Maryland. 

By Mr. Wilson: 

258 Q. These latter ones you are describing here are all 
dated, aren’t they? 

A: They are dated. They were statements taken by Mr. 
Robb. 

Q. After the trial? 

A. After the trial; yes. 

Q. With the exception of Beierholm’s statement? 

A. John Boyd, police officer at No. 12 Precinct. Home ad¬ 
dress. 133 Quincy Place Northeast. That has a small letter 
“r” at the top of the paper, dated March 7,1936. 

William Herbert Dean’s has a small letter “g” at the top of 
the page. 2657 Park Road Northwest. That is dated March 
7,1936. 
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Clark R. Long- 

Q. What address is that? 

A. I have no address, but apparently he is Assistant Director 
of the Bureau of Printing and Engraving. 

Q. Does that have a date? 

A. It is dated May 7.1937. 

Q. Do you have that name as “Clark R. Long*’? 

A. Clark—C-l-a-r-k. 

Dr. William P. Reeves. Stoneleigh Court Apartments, apart¬ 
ment 303. 

Rufus K. Hen kins. 1460 Irving Street Northwest, apartment 
309. 

The transcript of record in the Court of Appeals, which is 
in evidence in this case, marked as Government Exhibit 1, 
shows also Dr. A. Magruder MacDonald. Coroner for the Dis¬ 
trict of Columbia. 

259 Sadie Lou Frazier. Her name does not appear in our 
file, but was a witness at the trial. I don’t know what, 
her address is. Apparently the record does not show any 
address. 

William R. Ellery. His name does not appear in our file. 
He apparently is a stenographer at the Homicide Squad. 

Mary C. Myers. Her name does not appear in our file. 
She testified at the trial. 

I guess that is about all I can give you. Mr. Laughlin. 

Mr. Wilson. Your Honor. I have assembled the statements 
which have letters on them, and they go from “a” to “t.' ? in¬ 
clusive. and there is no other “s.” I therefore conclude from 
that that Schneider’s statement belongs in its normal alpha¬ 
betical sequence in this group of papers. 

The Court. I wondered if it might represent the initial 
of the person who took the statement. 

Mr. Wilson. No; because it is too obvious that the thought 
was to letter them in alphabetical order—A. B. C. D. and 
so on. Incidentally, “t” here happens to he completely in the 
handwriting of Mr. Robb. Some of these others have Mr. 
Robb s notations on them. I do not mean to be testifying, 
but I know Mr. Krouse could testify to Mr. Robb’s handwrit¬ 
ing. 

The Witness. That is correct. That is Mr. Robb's hand¬ 
writing. 

By Mr. Laughlin: 

Q. They run continuously, Mr. Krouse, from “a” to “t,” 
you say? 

A. That I don’t know. 
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Q. Are there any letters missing? 

A. Mr. Wilson has assembled them in order. 

260 Q. Are there any letters missing? 

Mr. Wilson. I am reasonably sure there is no letter 
missing between “a” and “t.” 

Mr. Krouse. I will read them over and see. 

A. B. C. D. E. F. G. H. I. J. K. L. M. X. 0. P. Q. R. S. T. 

By Mr. Laughlin: 

Q. As I understand it. you have not in there. Mr. Krouse. 
a statement from Mrs. Schneider, have you? 

A. No. sir. 

Q. You have nothing there from Mr. Long given before 
the trial? 

A. No. sir. 

Q. You do not have anything at all from Mrs. Long? 

A. No. sir. 

Q. If you can refer for just a moment to Mr. Schneider’s 
statement, will you take that up. please? 

Mr. Wilson. The one before or after the trial? 

Mr. Laughlin. Both. I think Mr. Krouse said a while ago 
that one of them had no date on it. I want to verify that. 

By Mr. Wilson : 

Q. It is either “r” or “s.” Mr. Krouse. 

A. The one I had marked “Respondent’s No. 3”? 

Q. Yes. Is that “s"? 

A. It is “s.” 

By Mr. Laughlin: 

Q. Does that bear any date? 

A. It bears no date. 

Q. The other one of Mr. Schneider’s is the one after 

261 the trial, and that does bear a date? 

A. Dated May 7. 1937. That also is unsigned. 

Q. 1 I notice that you called off. Mr. Krouse. the statement 
of Miss Dodsworth—Miss or Mrs., whatever she was. You 
also have a statement from the defendent here. Mr. Jordon? 
A. Oh. ves. 

V 

Q. More than one? 

A. Yes. sir. 

Q. Can you give us the dates of those particular state¬ 
ments? 

A. I didn’t know whether you wanted those or not. so I 
didn’t pick them out. I will have to go through this entire 
file again. 
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Bv Mr. Wilson: 

V 

Q. Are they in the transcript of record? 

A. I believe they are all in the transcript of record. 

By Mr. Laughlix: 

Q. What I mean. Mr. Krouse. is this: We realize that you 
have certain documents in there signed by Mr. Jordon, but I 
am referring to statements other than those in 1931. 

Mr. Wilson. Do you mean unsigned statements? 

Mr. Laughlix. Yes. 

By Mr. Wilson: 

Q. Do you find any unsigned statements? 

A. I don't recall running over them. 

Mr. Laughlin. Your Honor, the Clerk of Criminal Court 
No. 2 tells me that Justice O'Donoghue would like to dispose 
of a motion. It will not consume more than five minutes. If 
your Honor says 1 may go. I will: but. of course. I can 
262 tell the Clerk to inform Justice O'Donoghue that I am 
still engaged here. It is a motion on a sentence, and 
I assume he wants to dispose of it. I can make it very brief. 

The Court. Well, go ahead. 

(Mr. Laughlin left the courtroom and after a time returned. 
The following then occurred:) 

Mr. Wilson. May we suspend the examination of Mr. 
Krouse in order to accommodate Mr. Lyons, who has come 
from the Department of Justice? Afterward. Mr. Krouse can 
return to the stand. 

Mr. Laughlix. Yes: that will be all right. 

(Mr. Krouse left the witness stand.) 

Thereupon Daniel M. Lyons was called as a witness for 
and on behalf of the petitioner and. having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Laughlix: 

Q. What is your name, please? 

A. Daniel M. Lyons. 

Q. Mr. Lyons, for the purpose of the record, you are the 
Pardon Attorney? 

A. Yes. 

Q. How long have you been Pardon Attorney? 

A. Three years and a few months. 

Q. I direct your attention to the year 1937. Was an in¬ 
vestigation initiated by your office regarding Thomas Jordon? 

A. Yes. 
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Q. First toll us: Was there more than one investiga- 

263 tion? Maybe that is not the proper word. Was there 
more than one request made for executive clemency? 

A. I think it could be said that there were two; that is, 
the President had denied clemency once, and then I was re¬ 
quested to reopen the investigation, which I did. 

Q. On the first one. can you tell us the approximate date 
of the first request for executive clemency? 

A. No; not from recollection. I don’t think I have any 
record here that would show it. but it was some time in 1930, 
r think. 

Q. I take it. then, Mr. Lyons, that as a result of the first 
request, on your preliminary investigation you recommended 
adversely? 

A. I can’t answer that question. 

Mr. Krouse. I object. The Attorney General has permit¬ 
ted Mr. Lyons to come here and testify concerning certain 
matters in connection with his investigation of the case, but 
the Attorney General has not waived the privilege, that the 
Pardon Attorney may claim, of refusing to disclose any con¬ 
fidential communications between the Attorney General and 
the President with respect to pardons. 

The Court. I think I will sustain that objection. 

Mr. Laughlin. Except that Mr. Lyons did say a while ago 
that there were two applications for executive clemency. The 
first one the President denied. That has already been re¬ 
sponded to. 

The Court. Of course, we all know what he did with the 
second one. Everybody knows that, including myself. 

By Mr. Laughlin: 

264 Q. Did there come a time, then. Mr. Lyons, when 
your office took certain statements from witnesses? 

A. Yes. 

Q. First, let me ask you this: Is that done in the ordinary 
case? Do you do that in every case? 

A. Not in every case. 

Q. But there are cases in which you do it? 

A. Yes. 

Q. Can you tell us. Mr. Lyons, about how many witnesses 
you interviewed in the Jordon case—you or your office? 

A. I think I could give you the exact number. I inter¬ 
viewed them all. 

Q. That will be fine, if you will. 

A. [After examining a document.] I have here in 
this package, which is supposed to contain transcripts 
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of my notes, thirteen statements, which would indicate that 
I had interviewed that number of witnesses, approximately. 

Q. Now, then, can you give us the names of the witnesses 
that you interviewed? 

A. Yes. Thomas F. Ileide. H-e-i-d-e; F. J. Haach, 
H-a-a-c-h; Michael J. Mahaney; Mrs. Frank J. Bell: Mildred 
Colt; Mrs. Gertrude E. Yates. Y-a-t-e-s: Carvey Mason; 
Flournoy C. Schneider, F-l-o-u-r-n-o-y C. S-c-h-n-e-i-d-e-r; 
Dorothy G. Schneider; Clark R. Long; Mrs. Clark R. Long; 
Police Inspector E. J. Kelly; Mrs. Alma Swope. S-w-o-p-e. 

Q. Do you have her address. Mr. Lyons? 

A. Yes. The address where she lived at that time. 1S20 
Clydesdale Place Northwest. Washington: and Mrs. Weldon 
Peiper. P-e-i-p-e-r. 1820 Clydesdale Place, or Street North¬ 
west. Washington; and Miss Virginia Bryant. 

Q. Do you know whether you took a statement from Officer 
Barrett, Mr. Lyons? 

A. I talked with Mr. Barrett, but I did not take a state¬ 
ment from him. in the same sense that I did from these other 
witnesses, and I do not think I have any notes of any con¬ 
versation with Mr. Barrett. 

Q. In other words, none of that was reduced to any form of 
writing? 

A. I did not find any such writing, and in preparing myself 
for this interrogation. I looked for one and did not find one. 

Q. N ow. Mr. Lyons, isn't it a fact that your second 
2GG investigation was requested by one of the committees 
of the House of Representatives? 

Mr. Krouse. I object, if your Honor please. It is imma¬ 
terial. It has nothing to do with suppression of evidence, in 
this case. 

Mr. LaughL ix. Your Honor, I think we can show that that 
particular committee felt that evidence had been suppressed, 
and that was one of the grounds on which they requested Mr. 
Lyons to intercede. 

The Court. I do not believe I can receive that evidence. 

Mr. Laughlin. Let me note an exception, if your Honor 
please. 

The Court. The committee requested it. It does not seem 
to me that that is significant at all. Confine your questions 
to the issue: that is. whether the evidence was deliberately 
and willfully suppressed. 

Mr. Wilson. And it is what your Honor thinks about it, 
and not what anybody else may think about it, that is im¬ 
portant. 
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The Court. If I admitted testimony about what the con¬ 
gressional committee requested, the next question would be. 
who asked them to do it. Then the next question would be, 
how did lie happen to ask them to do it. That is going too far 
afield. There are too many collateral matters. I think. 

The question is a simple one: Was there deliberate and will¬ 
ful suppression of testimony to the prejudice of the petitioner. 
When I say “to the prejudice." I mean serious prejudice, and. 
of course, we all know that in the trial of a case, neither side 
puts iu all the testimony they have or that they might have. 

Some of it they believe to be irrelevant. Some of it 

267 they believe to be immaterial. 

I do not want to get in advance of where we are. but 
I do not believe that who requested an investigation—the re¬ 
opening. if that is the proper term, of the case before the At¬ 
torney General, through the Pardon Attorney, is material to 
the question. 

I will have to sustain the objection. 

Supposing the fact is that it was made by you. that you 
went to the Attorney General and asked him to do it. That 
would not be material. 

Mr. Wilson. That is quite true. and. as I indicated to your 
Honor, it does not make any difference if a hundred other 
people in the city of Washington should feel that evidence 
was suppressed, testimony that they feel is wholly material 
here today. Your Honor is the one who is to judge whether the 
evidence was willfully and deliberately suppressed, and the 
opinion or action of anybody else is wholly immaterial. 

The Court. That is so. I am sorry that is so. but that is 
what the Court of Appeals has ruled. 

By Mr. Laughlin: 

Q. Now. the statements that you took from Mr. and Mrs. 
Schneider and Mr. and Mrs. Long, particularly, were to obtain 
their version of just what they saw on the night of this rob¬ 
bery. is that correct? 

A. I should say that was correct; yes. 

Q. And you obtained from them certain information as to 
the description of the two men who were supposed to have 
committed this offense? 

A. Yes. 

268 Q. Do you recall. Mr. Lyons, whether you asked Mr. 

Schneider or Mrs. Schneider whether Jordon was the 

man ? 

Mr. Krouse. I object to that, if your Honor please. 
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Ihe Court. Well, that statement was reduced to writing, 
wasn’t it? 

Mr. Laughlin. Yes; it was reduced to writing. 

The Court. I saw it next to the petition for this writ while 
you were out of the room. 1 went through it. My recollec¬ 
tion is that the statement made by Schneider is in there. Isn't 
that attached to the petition? 

Mr. W ilson. That was another statement. 

Mr. Laughlin. It was made at still a different time, your 
Honor. 

Mr. Wilson. The point we make is this: Mr. Lyons did not 
come into this case until after the trial and conviction of Jor¬ 
don. Now, the statement that these individuals made to Mr. 
Lyons with respect to the occurrence, which is the subject of 
this man's trial, is wholly immaterial hi this proceeding. 
They might have been more elaborate than those which Mr. 
Robb got. they may have been less elaborate, but whatever 
they are, they cannot have any pertinency to this particular 
inquiry before your Honor today. 

The Court. I think you are right about that. I cannot 
inquire into whether this man is guilty or not. 

Mr. Wilson. Of course not. If your Honor should be con¬ 
vinced beyond a l'casonable doubt today of the innocence of 
Jordon, you cannot grant him a writ for the reason that that is 
not the matter before your HoJior for consideration. 

Mr. Laughlin. If your Honor is convinced at any 
209 stage in this case that Jordon's constitutional rights 
were violated, you would have a right to do that. Now, 
what I am going to do. your Honor, is this, with the permis¬ 
sion of your Honor: I am going to ask leave to amend this 
petition for a writ of habeas corpus, because, from what we 
have, your Honor, we cannot conclude today. 

I am going to get into this point: I am going to show that, 
the constitutional rights of this man were violated inasmuch 
as he did not get a fair and impartial jury, because when the 
jury was deliberating, the deputy marshal who was in charge 
of the jury, at the request of the foreman, and without the 
request of the Court, went out of the jury room, got a certain 
document—the District Code—and brought it back. In other 
words, we are going to say, in substance, your Honor, that that 
Deputy Marshal, in fact, usurped the function of the Court, 
that he virtually charged that jury with additional instruc¬ 
tions, and I am going to contend that that is such a violation 
of constitutional rights that that, in itself, would be grounds 
for an issuance of this writ. 
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I am also going to request your Honor that you have 
brought up from the District of Columbia workhouse at Occo- 
quan Mr. Upperman, the Deputy Marshal who is now serving 
time there, and who Yvas in charge of this jury. 

Mr. Wilson. Is it the Deputy Marshal whom you will 
charge took the Code into the jury room? 

Mr. Laughlin. Yes; I am going to charge that. 

Mr. Wilson. Who is going to swear to that? 

Mr. Laughlin. This petitioner, on information and belief. 

Mr. Wilson. I see. All right. 

270 The Court. There is nothing like that before me. 

Mr. Wilson. Not at all. 

Mr. Laughlin. There is a request before your Honor for 
leave to amend the petition. 

The Court. Yes; but that point is not in this petition. 

ML Laughlin. With respect to Mr. Lyons, you do not nec¬ 
essarily. your Honor, have to confine it particularly to that 
one particular point on suppression of evidence. 1 think your 
Honor can well go into any constitutional right that was vio¬ 
lated in the progress of this trial. 

The Court. I think I have to go on what you have alleged 
in your petition, and that is the only thing the District At¬ 
torney is here to meet. 

Mr. Wilson. Moreover, this line of inquiry presupposes 
that the petition is based upon the proposition that the man 
is innocent, and that, in and of itself, is not something that 
can be tried on a habeas corpus. There is a wealth of au¬ 
thority on that subject. 

Mr. Laughlin. Not directly, your Honor. I realize that, but 
you often have to go in. as I say. particularly under this John¬ 
son case, to determine whether there was a denial of consti- 
tutidnal rights, in order to determine whether the writ should 
be granted, because, after all. the writ goes to the validity of 
the commitment. If the commitment were invalid. I think 
certainly that would be a ground for a habeas corpus. 

Mr. Wilson. That is the same as saying that you can novo 
any criminal case by habeas corpus. The law is not to that 
effect. The constitutional right which you assert has been 
denied this man is that the District Attorney’s office 

271 willfully and deliberately suppressed evidence, and Mr. 
Krouse told your Honor at the outset that we concede 

that- if that is established, that is a ground for habeas corpus. 
We do not make any bones about that. That is the issue we 
are here to meet today, and any inquiry as to whether there 
was other evidence which Mr. Lyons was able to obtain is 
wholly beside the point. 
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The Court. Of course, after a case has been tried and addi¬ 
tional evidence is discovered, it might be a ground for a new 
trial. This crime was committed away back in 1931. The 
man was tried in 1936. Then he was convicted and sentenced. 
Two applications were made. The first one resulted in a re¬ 
trial, and the second one resulted in a commutation. 

It is not at all improbable that during all these years some 
additional witnesses may have been dug up. That is not the 
point. The point is whether when this man was tried in 1936 
there was a deliberate and willful suppression of evidence 
beneficial to him. That is the only question raised. 

Mr. Wilson. That is our view of it. your Honor. 

The Court. That is the question the District Attorney is 
here in court to meet. There is no doubt about that. So far 
as this trial goes, that is the question to which you have to 
confine yourself. If you want to make another motion for 
another writ on some other ground- 

Mr. Laughlin (interposing). I do not want to do that, but 
I do want leave to amend on that other point—I was going 
to make that request at the end of court today, your Honor— 
on the ground that the Court lost jurisdiction. If it did not 
lose it in the suppression of this testimony, the Court lost 
it during the deliberations of the jury, when the re- 
272 quircments of law were not satisfied, and thereafter they 
could not proceed to judgment. 

Of course, vour Honor made mention a while ago of the 
fact that the proper thing on discovering new evidence is to 
bring it out within the term allowed, but oftentimes you do 
not find it within that time, your Honor. Now. take this 
police incidental, for instance. Why it was not introduced in 
the trial. I do not know. The District Attorney certainly 
knew it was in existence before it figured in the Barrett trial. 
That would be one reason, if for none other. 

Mr. Wilson. Yes: and there was another assistant trying 
that case. too. if that is of any importance. Barrett was tried 
by Mr. Richards, if I recall. I think I am right about that. 
You cannot make a charge of willful and deliberate suppres¬ 
sion of evidence against the District Attorney simply because 
one assistant in another case may have had some knowledge, 
without proof that that knowledge was imparted to the assist¬ 
ant who tried the case now on review. 

Mr. Laughlin. After all. it is largely a matter of argument. 

Mr. Wilson. It is not. It is a verv serious question of 
fact. 

Mr. Laughlin. It seems to me that while our District At¬ 
torney's office staff is quite large, it is certainly not so large 
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that they would not know that tho Barrett case was tied up in 
a measure with the Jordan case, and certainly when the prep¬ 
aration of the Jordan case was under way. that assistant. Mr. 
Robb, must have had access to the file in the Barrett case. 
The Court. What are you arguing now? 

273 Mr. Wilson. What is that? 

The Court. What are you arguing now? 

Mr. LaughL ix. We are still arguing on that point now of 
what Mr. Lyons can reveal as to the contents of these state¬ 
ments. 

The Court. I thought you were arguing about what that 
Deputy Marshal did to the jury. 

Air. Lauchlin. Yes; we were. We are arguing that. too. 
I am going to make that motion. 

The Court. It is 10 minutes of 3. now. Let us confine our¬ 
selves. until 3 o’clock, with the matter that is before me now. 
We won't be able to finish today. 

Mr. Laughlin. Will the Reporter read the question that 
was risked before the argument got under way? 

The Reporter (reading). “Q. And you obtained from them 
certain information as to the description of the two men who 
were supposed to have committed this offense? 

“A. Yes. 

“Q. Do you recall. Mr. Lyons, whether you asked Mr. 
Schneider or Mrs. Schneider whether Jordon was the man?" 
Mh Krouse. Then there was an objection to that. 

The Court. I thought the testimony was here. The testi¬ 
mony is not here. It is before the congressional committee. 
That is annexed to your petition. 

Mh Wilson. At that point we made the objection as to the 
relevancy of such testimony. 

The Court. Well. I will sustain the objection. 

Mr. Laughlin. I just want to get one thing clear in my 
mind. 

274 By Mr. Laughlin: 

Q. As I understand it, the Attorney General has waived a 
certain rule. When you were here before, I think there was 
objection to even what you told us now of the names of wit¬ 
nesses you interviewed and so on. The Attorney General has 
waived the rule, and I want to know to just what extent. Do 
not answer yes until Mr. Krouse has a chance to object. 

Mr. Krouse. I am not going to object. 

By Mr. Laughlin: 

Q. As I take it—see if I am correct in this—he would w’aive 
the rule as to his privilege, but the Court would have to agree 
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whether the evidence would be otherwise admissible. Am I 
correct in that? 

A. If there is an objection pending. I won’t answer. 

Mr. Krouse. If your Honor please. I do not know whether 
he brought that with him or not. 

By Mr. Krouse: 

Q. Mr. Lyons, did you bring the waivers that the Attorney 
General gave? 

A. Yes; I have that. 

Q. Have you got that with you? 

A. Yes. 

By Mr. Laughlin: 

Q. May I see that? 

A. Yes; surely [handing a paper to Mr. Laughlin]. 

Mr. Laughlin. Your Honor. I wonder if I might, just for 
the purpose of the record, read it? 

Mr. Krouse. We would like to put it in evidence, your 
Honor. 

275 Mr. Laughlin. Otherwise there might be a discussion 
later on as to what it says. 

(Reading.) "Department of Justice. Office of the Attorney 
General. Washington. October 2. 1939. Memorandum for the 
Pardon Attorney. Re: United States v. Thomas Jordan. This 
refers to the application by the attorney for Thomas Jordan 
in the habeas corpus proceeding pending in the District Court 
of the United States for the District of Columbia, that the 
Department waive its privilege as to statements of witnesses 
obtained by you in connection with the application heretofore 
presented by Thomas Jordan for Executive Clemency. It is 
understood that this matter has been the subject of consulta¬ 
tion between yourself. Mr. Holtzoff, Mr. Fisher of the Criminal 
Division, and United States Attorney Pine, and that the unani¬ 
mous conclusion was reached that the privilege should be waived 
and that the above-mentioned documents should be made avail¬ 
able to the court in the habeas corpus proceedings. Accord¬ 
ingly, in the event that you are required by a subpoena duces 
tecum or other appropriate order to produce in the above-men¬ 
tioned habeas corpus proceedings statements of witnesses pro¬ 
cured by you in connection with your investigation of the above- 
mentioned application for Executive Clemency, you are hereby 
authorized to waive the Government’s privilege in respect to 
them, to disclose such papers, and to give whatever testimony 
may be required in respect to them. This waiver is. of course, 
subject to any objection that may be interposed by the United 
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States Attorney that the papers are not admissible in evidence, 
the purpose of this authority being merely to waive the 

276 question of privilege and to enable the court to examine 
I the papers and pass on their admissibility.” 

Signed. ‘‘Edward G. Kemp. Assistant to the Attorney 
General.” 

Mr. Krouse. May we have a copy. Mr. Lyons, to put in the 
record? 

The Witness. Yes. Will this carbon do? 

Mr. Krouse. There is no objection to a carbon copy, is 
there? 

Mr. Laughlin. No. 

Mr. Krouse. Mark it “Respondent's Exhibit 4.” 

(Memorandum for Pardon Attorney, dated October 2. 1939. 
was marked “Respondent's Exhibit 4.") 

The Court. That relates to statements made by witnesses 
that may be produced under a subpoena duces tecum, and if 
I regard them as relevant or material to the issues, they will 
be received. So far as the production of them and relating their 
examination is concerned, that is waived by the Attorney 
General?* 

Mr. Wilson. That is correct. 

Mr. Laughlin. As I take it, your Honor’s ruling was that 
the contents of those statements would not be admitted in 
evidence? 

Mr. Krouse. We object to the contents of the statements 
going into evidence. 

Mr. Wilson. Your Honor has already ruled on them. They 
are not relevant. I’pon our objection, your Honor has held 
them not to be relevant. 

The Court. They were made only after the trial? 

Mr. Wilson. After the trial: that is correct. 

Mr. Laughlin. Just to preserve our record, I would 

277 like to note an exception to your Honor's refusal to have 
them admitted in evidence. 

The Court. The ground is that they are not relevant to the 
issue, whether there was a deliberate and willful suppression 
by the Department of Justice of evidence in the trial of Jordon. 

Mr. Wilson. That is correct, sir. and the attitude of our 
own office is the same as that of the Attorney General with 
respect to the papers that we have. We are not claiming 
any privilege in this hearing. We reserve the right to object 
to their materiality, relevancy, and competency, but we do not 
make any point about privilege. In other words, we are fol- 
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lowing in the steps of the Attorney General's attitude in this 
matter. 

Mr. Laughlin. Your Honor, of course, there is another thing 
that gives me some concern. I do not have a chance to look at 
those statements, and I have been told that with respect to 
some of the police officers, the testimony that they gave before 
Mr. Lyons, and which is embodied in those statements, is con¬ 
tradictory or shows a discrepancy from the statements or testi¬ 
mony made in this court. 

The Court. Now you are trying to impeach the testimony 
that was given at the trial by the police officers by trying to 
show that thereafter they made different statements, and that 
has nothing to do with whether there was deliberate suppres¬ 
sion. by the District Attorney, of evidence that could have been 
given at the trial. I know what you are aiming at. You are 
trying by every conceivable ground that you can think of to 
get this man out. 

27S Mr. Laughlin. Certainlv: and vou would, too. if you 
were in my shoes. 

The Court. I do not refuse to recognize any honorable 
ground you may have. 

Mr. Laughlin. 1 wonder if 1 may make this one request 
of Mr. Lyons. 

By Mr. Laughlin: 

Q. Would I be permitted, if I came into your office to¬ 
morrow. for instance, if it was convenient to you. to examine 
them and to make some notes from them? Would 1 be per¬ 
mitted to do that? 

A. As to such statements as have already been given to 
Mr. Jordon’s counsel, you can find them in the Clerk's office 
here. As to anything that has not been already submitted to 
you: no. 

Mr. Laughlin. Very well. 

(The witness left the stand.) 

The Court. I think we had better adjourn for this after¬ 
noon. 

Mr. Laughlin. I would like to have your Honor rule on 
my other request. 

The Court. I am not going to rule on that. The District 
Attorney has a right to consider that. 

Mr. Laughlin. I would give him a copy of whatever I 
intend to file tomorrow morning, and. if necessary, he would 
have a chance to answer. I would like to make this request 
as a precautionary’ measure. Can we have Mr. Upperman 
brought here from Oceoquan in case he is needed? 
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Tho Court. I have not thought of that. I presume 

279 I could: yes. 

Mr. Wilson. We will relieve vour Honor of the bur¬ 
den of that. If it is necessary to have Mr. Upperman here, 
we will see that he comes here. We are not in a position to 
consent or object to this proposed amendment until we see 
it in tangible form. I am interested in seeing how Mr. Laugh- 
lin is going to frame this next ground for a habeas corpus. 

The Court. This case will go over until Monday morning. 
I have to select a jury in a condemnation case Monday morn¬ 
ing. We will meet again at a quarter of 11. 

Gentleman. I have a telegram here which has just been put 
on my desk, which reads, in part: ‘T am prepared to furnish 
the Court in the Jordon habeas corpus proceeding with docu¬ 
mentary evidence indicating and proving, first, that the jury 
in the Jordon murder trial was tampered with by a Deputy 
Marshal." 

Mr. Laughlix. Who is it from? 

The Court. John M. Holzworth. 

Mr. Laughlix. May we come to the Bench? 

The Court. Yes. 

(Counsel for both sides approached the Bench and the fol¬ 
lowing occurred:) 

Mr. Laughlix. Your Honor, this is a crazy man. I even 
refused to talk to him. I think Mr. Wilson will verify that. 

Mr. Wilson. Yes. 

The Court. I want vou to both look at it. 

Mr. Wilson (after examining the document in question). 
I think the man is in contempt of court for telegraphing your 
Honor to that effect. He makes three points: No. 1. that a 
Deputy Marshal tampered with the jury: No. 2, that 

280 the previous counsel for Jordon had committed perjury; 
No. 3. that Mr. Laughlin is committing perjury. 

Mr. Laughlix. In that third point, he is making a reflec¬ 
tion on me. Do you want me to file a counteraction? 

The Court. No. What shall I do with this? 

Mr. Laughlix. I think he ought to be brought before your 
Honor. 

The Court. That may be. but I do not want to do that 
until I get through with this case. 

Mr. Laughlix. I would like to have the petitioner say that 
he has nothing to do with him. 

Mr. Jordon, did you have a statement to make to his 
Honor? 

Mr. Jordon. Your Honor. I understand you have a tele¬ 
gram from John Holzworth. On May 12. I was under sen- 
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tence of death. That man came into the case. On May 12, 
I appeared before Justice Letts in this court and I laid be¬ 
fore the Justice what I considered reason to believe that this 
man was not dependable and truthful. He has no integrity. 

The Court. He is not a member of our bar. is he? 

Mr. Wilson. He informed me last week he is not a mem¬ 
ber of the bar of this court. He states he is a member of the 
bar of the Court of Appeals. 

Mr. Jordon. I had this man removed from the case as at¬ 
torney of record and as associate attorney. 

The Court. He does not represent you. now? 

Air. Jordon. He has no bearing in this case. Whatever 
he is doing. I have no control over at all. your Honor. I would 
like to make that clear. He is not acting with my permission 
or knowledge. 

251 The Court. What shall I do with the telegram? 

Mr. Wilson. Would your Honor let us have it? 

The Court. You have no objection to letting Mr. Wilson 
have this telegram? 

Mr. Wilson. Do you have any objection to my taking the 
telegram over the evening? 

Mr. Laughlin. No. 

Mr. Wilson. Would you like me to supply you with a copy 
of it? 

Mr. Laughlin. Yes. 

(Thereupon at 3:10 o’clock p. m.. an adjournment was 
taken until Monday. October 23. 1939. at 10:45 a. m.) 

252 Transcript of proceedings 

Volume 2 

Filed February 0. 1940 

* * * * # 

Washington, D. C., Monday . October 23, 1939. 

The above-entitled cause came on for further hearing before 
Chief Justice Alfred A. Wheat in Civil Division No. 4 at 
11: 07 o’clock a. m. 

Appearances: In behalf of the Petitioner: James J. Laugh¬ 
lin. In behalf of the United States: Allen J. Krouse. Assist¬ 
ant United States Attorney; John J. Wilson. Assistant United 
States Attorney. 

PROCEEDINGS 

Mr. Laughlin. Your Honor, at the outset I am going to 
offer to you an amendment to the petition for a writ of 


184 


THOMAS JORDON VS. ELWOOD STREET 


habeas corpus, but before doing that I think it is appropriate, 
and I think it is my duty, to call your Honor’s attention to 
something that took place at the conclusion of Friday’s 
session. 

There was delivered to your desk a copy of a certain tele¬ 
gram. Of course. I had no control over that. A person 

283 can send your Honor or anybody else a telegram. How¬ 
ever. there is included in that message a statement 

which if true is a very serious thing. In effect, it reflects on 
my conduct of this proceeding, and since the hearing is in 
progress and I am a part of the court. I am unwilling to let 
that matter pass insofar as it relates to me. 

Now. if what is said in the third part of that message is true, 
then I have perpetrated a fraud on this court which would 
seriously prejudice the rights of this petitioner and is some¬ 
thing that I think should be inquired into. 

Now, whatever action your Honor secs fit to take, or if you 
see fit to take any. that is with your Honor. However. I do 
want the record to show that I called your Honor s attention 
to it for such action as you may see fit to take. 

The Court. Mr. Laughlin. if you will remember what took 
place Friday night, this telegram was delivered to me and I 
started to look at it. anil when I discovered that it related 
to this case. I did not read it any more. I thought it was a 
matter that I should not read, but I called counsel to the bench 
and turned it over to both counsel. I suppose you have 
read it? 

Mr. Laughlin*. Yes. Mr. Wilson has furnished me with a 
copy. 

The Court. I have it here. I have not read it and I do not 
believe I want to read it. 

Mr. Laughlin. All right. Now. your Honor, I have here, 
and I ask leave of the Court to file, an amendment to this 
petition of habeas corpus, and an identical copy of this was 
furnished Mr. Wilson on Saturday. 

284 Shall I first read it to your Honor? I believe your 
Honor would have to give me permission, and if you do 

give me that, it would have to appear on the second page that 
you had permitted it to be filed. 

The Court. Well. I have got to see it, of course. 

Mr. Laughlin. All right [handing a document to the 
Court]. 

The Court. It has been served on the District Attorney? 

Mr. Wilson. Yes. your Honor. We may state to your 
Honor that while we do not admit the correctness of anything 
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stated therein, we have no objection to the amendment being 
allowed. Your Honor may consider that we are denying the 
averments in the amendment. 

The Court. Well, I have no objection. Counsel have no 
objection to having this thing thrashed out. of course, as well 
as bringing in another petition. I will have to read it. of 
course. 

[After examining the document in question.] Well, I have 
no objection if counsel do not have. 

Mr. Wilson. We do not object to the amendment, your 
Honor. 

The Court. But you do not admit the truth of the allega¬ 
tions? 

Mr. Wilson. That is true. I wish your Honor to consider 
that we are joining issue with any such charge as that. 

The Court. Now. let me tell you this: Mr. Justice Letts, 
I believe, has been subpoenaed. He asked me this morning 
when he would be needed, and I told him that we will take his 
testimony at his convenience. You do not want him now? 

Mr. Lauc.hlin. I believe it was noted on the subpoena that 
we would call him whenever convenient to him. 

2S5 The Court. Yes; I saw it on the subpoena. I told 
him I would accommodate him and would let him 
know when he would be needed. 

Mr. Laughlin. I would suggest 12:15, or possibly 1:30 
might be better for him. 

The Court. Now, what about this telegram? I have not 
read it. I think perhaps we had better keep it. because it 
might be necessary to take some action on it. 

Mr. Wilson. Your Honor does not want to hear anything 
on it now? Is that it? 

The Court. No; I do not want to. 

The Clerk of the Court. Shall I file it? 

Mr. Laughlin. I presume it should go in that file. 

The Court. Suppose it goes in. As I said, as soon as I 
found out what it was about. I stopped reading it. I do not 
know what is in here except the first part. 

The Clerk of the Court. All witnesses in this case who 
have not testified step out into the witness room until called. 

Thereupon Israel F. Goode was called as a witness and. be¬ 
ing first duly sworn, was examined and testified as follows: 

By the Clerk of the Court: 

Q. Your full name? 

A. Israel F. Goode. 
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1 Direct examination by Mr. Laughlin: 

Q. Your full name. Mr. Goode? 

A. Israel F. Goode. 

2S(j Q. And your address? 

A. 2056 Nichols Avenue Southeast. 

Q. Keep your voice up so his Honor can hear you. Now. 
what is your occupation? 

A. Salesman, printing machine. 

Q. Your place of business is located where? 

A. Philadelphia: 253 North Twelfth Street. 

Q. You did at one time have an office at 1235 New York 
Avenue? 

A. Yes. sir. 

Q. N ow. Mr. Goode. I believe you were a juror in the case 
of the United States vs. Thomas Jordon? 

A. Yes. sir. 

The Court. Let me say that Judge Letts says that a quarter 
past twelve would be convenient for him. 

Mr. Laughlin. That will be fine, your Honor. Thank you. 

By Mr. Laughlin: 

Q. You were a juror in the case of the United States vs. 
Thomas Jordon? 

A. Yes. sir. 

Q. And that trial was in the year 1936. I believe in the 
spring of that year? 

A. I am not sure, but- 

Q. (Interposing.) All right. Now. do you recall. Mr. Goode, 
what time of the day the case went to the jury? I mean when 
the judge finished his instructions and sent you out to 
deliberate. 

A. Before lunch. 

287 By the Court: 

Q. What was that? 

A. Before lunch. 

Q. Before lunch. 

By Mr. Laughlin: 

Q. Can you tell us the day of the week? 

A. That was on a Thursday. 

Q. When you say “before lunch,” would you say it was 
about 12:30? 

A. I don’t recall the time. 

Q. All right. Now, then, how long was the jury out? 

A. Till 11 o’clock that night until we went to the hotel. 
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Q. Now. then, at what time did you return to file in open 
court your verdict—that is. to the best of your recollection. 

A. in the forenoon; I should say about 11; between 11 and 
12.1 believe. I am not certain. 

Q. Of the following day? 

A. Yes. 

Q. That was Friday? 

A. Friday. 

Q. Now. can you tell us the name of the deputy marshal 
who was in charge of that jury? 

A. Mr. Upperman. 

Q. That is John B. Upperman? Is that correct? 

A. I think so. 

Q. Now. then, did any other deputy marshal assist him. if 
you know? 

A. No; I don’t know. 

28S Q. Did you see any other deputy marshals? 

A. No; that I recall. 

Q. When you went to the hotel Thursday night was that 
the Continental Hotel? 

A. Yes. sir. 

Q. Mr. Upperman was with you? 

A. Yes. sir. 

Q. Any other marshals? 

A. I don't recall if there was anybody else. 

Q. Now. did there come a time, Mr. Goode, while you were 
deliberating on the case between noon of Thursday and noon 
of Friday when you requested or any other juror requested 
any additional instructions? 

A. I was pleading all day long to get back to court to be 
reinstructed. 

By the Court: 

Q. You were what? 

A. I pleaded all day until 11 o’clock to have the jury go 
back 10 court to be reinstructed. 

By Mr. Lauchlin: 

Q. And with whom did you plead? 

A. With the deputy—I requested it from the deputy and 
also the other jurymen. 

By the Court: 

Q. Let me ask you. were you foreman of the jury? 

A. No. sir. 

Q. You were not. 
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Mr. Laughlin. He is here, your Honor. He will be on a 
little later. 

2S9 By Mr. Laughlin: 

Q. By the way. tell his Honor the name of the fore¬ 
man. 

A. Mr. Hammel- 

Q. (Interposing.) Harmon; is that correct? 

A. Yes. 

Q. Arthur (\ Harmon. H-a-r-m-o-n? 

A. ^ es. 

Q. : You say you pleaded all day to get back into court and 
you mentioned this deputy. You mean Mr. Upperman? 

A. Yes. sir. 

Q. What did you ask. that he come into the room or 
what? 

A. We knocked on the door. 

Q. When you say “we”- 

A. I did. and the foreman pushed me aside and he said. 
“There’s nobody allowed to talk with the deputy except the 
foreman.” 

Q. Now. try to fix a time on that, the first time you did 
that. Mr. Goode. The case went to the jury about 12:30 
on Thursday. I take it that you went to lunch soon there¬ 
after? 

A. Yes. 

Q. Did you go to lunch at the Continental Hotel or was 
it a nearby lunchroom? 

A. Nearby lunchroom. 

Q. What time was it when you returned from lunch? 

A. I don’t have any idea of the time. 

Q. If I said around 2 o’clock, would that seem right? 

A. Oh. yes: oh. yes. 

Q. Now. when was it that you either knocked on the door 
or Mr. Harmon said those things? You said that he 
290 said to you. if I remember you correctly, “No one can 
talk to the deputy except through the foreman/’ Now, 
then, when was it that that took place, as to time? 

A. That was after lunch. 

Q. Would you say an hour after lunch or more than that? 

A. Well, the Court was still in session when I was trying 
to have the jury reinstructed to rebut the District Code that 
was brought into the room. 

Q. Now', you say there was a District Code brought into 
the jury room, and when was that brought into the jury 
room? 
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A. That was before lunch already. 

Q. And who brought that District Code into the jury 
room? 

A. The deputy. Mr. Upperman. 

Q. Now, when he brought it in. did you hear what he 
said? 

A. When he came back and stated—I asked for a copy 
of the prayers, the written prayers, to be brought into the 
room- 

Q. (Interposing.) Tell us what time that was. 

By the Court: 

Q. Let me understand you. You said you asked for a copy 
of the prayers? 

A. Yes. sir. 

Q. To be brought into the room? 

A. And the deputy returned to court, stating we could not- 
have a copy of the prayers, and Mr. Goodwin asked for a 
copy of the District Code and he said we could have that. 

By Mr. Laughlin: 

Q. Mr. Goodwin was one of the jury? 

A. Yes, sir. 

291 Q. You say you asked for a copy of the instructions 
or the prayers; whom did you ask? 

A. The deputy, over the shoulders of the foreman. 

Q. What part of the jury room did that take place? 

A. At the door. 

Q. Well, now, in order that we may illustrate this, sup¬ 
pose this is the jury room. Would you say that the con¬ 
versation took place about right here [indicating]? 

A. Yes, sir. 

Q. Was the door open? 

A. The door was open and the foreman spread his hands 
so that I should not talk with the deputy, and I made the 
demand over his shoulders to have a copy of the prayers. 

Q. Now. at that time was the deputy inside or outside the 
jury room? 

A. He was outside. He was never inside. 

Q. Was the door opened? 

A. Yes. 

Q. At any time was there a conversation between the de¬ 
puty and the foreman or with any other jury with the door 
closed? In other words, a conversation outside the presence 
of the other jurors. 
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A. If I remember right. I think he did step out and close 
the door in front of me. that I did not hear what was talked 
about. 

By the Court: 

Q. You say he did step out? 

A. That is. the door might have been open a couple of 
inches—Mr. Harmon. 

292 Q. Mr. Harmon? 

A. Yes. That is the foreman. 

By Mr. Laughlin: 

Q. He stepped outside the jury room? 

A. Yes. lie had his hand on the knob and holding the door 
so that I could not peer out to hear the conversation. 

Q. Now. we want to try to fix this in detail. Mr. Goode. 
The 1 case went to the jury, as you said, just about lunchtime 
or just before lunchtime. How long were you in the jury 
room, in minutes, before you first asked that the prayers 
be sent in? 

A. Well, that was the—the first question was—they changed 
the instruction of the court from the three verdicts we were 
instructed to bring in—first-degree murder, second-degree, 
and not guilty. 

Q. Wait, now. You say “they changed.” We just want to 
get this in detail. What do you mean by “they’’? 

A. The majority of the jurors, they insisted that the law 
called for capital punishment in the killing of a person while 
committing robbery, and the District Code was really brought 
up hs the principal question, which was contrary to the instruc¬ 
tion of the judge to us. and that is why I asked for the pray¬ 
ers—to prove my question that there were only three verdicts 
we could bring in—first-degree, second-degree, or not guilty. 

Q. Would you say that that first discussion about that took 
place before you went to lunch on Thursday? 

A. It took place shortly after we entered the jury room. 

Q. I am trying to fix the time. Mr. Goode. How long would 
you say you deliberated on this Thursday after the 

293 case went to the jury before you were taken out to 
lunch? 

A. Well. now. I am uncertain about that time. I had no— 
I was not conscious of time. 

Q. But are you certain that there was this first discussion 
before you went out to lunch? 

A. Yes. 
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Q. Now, I want you to tell us a little bit more about this 
District Code. Was anything said by you or by any other 
juror to bring in a District Code? 

A. The District Code was requested by Mr. Goodwin and 
repeated to the deputy by the foreman. 

Q. And then did you hear Mr. Goodwin or Mr. Harmon, 
the foreman, make such a request to the deputy to bring in a 
code? 

A. Yes. sir; and the deputy replied that he could have that. 

By the Court: 

Q. He said what? 

A. The deputy replied that he could have the District Code. 

By Mr. Laughlin: 

Q. Now. then, was that before you went to lunch or was 
that after the lunch? 

A. That was before we went to lunch. I am pretty certain. 
I am not absolutely certain about time. 

Q. I realize it has been some time ago. We are trying to 
get this as accurately as we can. Now, was the code brought 
in at once after that request was made? 

A. Yes. 

Q. Do you know whether it was a big book- 

294 By the Court: 

Q. (Interposing.) In the first place, was it a book? 

A. It was a book about two inches thick. 

Q. A bound volume? 

A. A bound volume. 

Q. Was it something like this book I have in my hand 
[indicating] ? 

A. A little larger; a little larger, a little thicker. 

By Mr. Laughlin : 

Q. Would you say it was this size [indicating]? 

A. It was a little thicker than that. 

Q. Now. when that was brought in the jury room, did the 
deputy come all the way in the room? 

A. No; he never was in the room. 

Q. What did he do? Knock at the door? 

A. Pie knocked at the door. 

Q. Now. then, who received the code from him? 

A. Well, the foreman always answered the door after I 
had that argument with him about getting the prayers, so 
I did not attempt to. 

213169—10-13 


192 


THOMAS JORDON VS. KLWOOD STREET 


Q. Now. then, after the code was brought in. who took it 
first: Mr. Goodwin or someone else? 

A. No; I think the foreman answered the door nearly 
every time and took it. 

Q. After the foreman received the code from the deputy, 
what did he say to the other jurors or to you. if you remember? 

A. Well, Mr. Goodwin read it out loud and others read it 
and I read it. and then one time when we went out back to 
the court—or back through the hall—I think it was 

295 going back to lunch—Mr. Everett said. “I didn’t read 
that code. Where is it?" and it was laying in the hall 

as we passed and Mr. Everett stopped and Mr. Goodwin 
showed him the paragraph relating to this particular crime. 

Q. Now. can you remember, in substance, how much of it 
he read? 

AJ It was just a paragraph about three-quarters of an inch 
long, a column across the page. 

Q. And Mr. Goodwin read that out loud? 

A. Not in the hall. 

Q. I mean in the jury room. 

A. In the jury room. 

Now. then, was anything said by him at that time? 

A. Oh. he was arguing in favor of that—that that was the 
proper verdict to bring in on this case, and that is what I 
fought against continually. 

Q. Now, when that was brought in you did not hear what 
conversation took place between Mr. Harmon and the deputy? 

A. No; I heard no conversation except when I spoke over 
his shoulders and a few other—at times I heard what was 
talked—at the time when he closed the door almost completely 
I did not hear a single word. That was about the only time 
that the deputy was at the door. 

Q. What I want to find out is this: Was anything said by 
the deputy or by Mr. Harmon that Judge Letts had sent this 
code in? 

A. No. 

Q. You have no doubt about that, Mr. Goode? 

A. I did not hear anything like that. 

296 Q. As a matter of fact, if it had been said you would 
have heard it? 

A. Yes. I was near the door. 

Q. Mr. Goode, after the jury came into court with its ver¬ 
dict there came a time that you later called this to the at- 
tent ion of Judge Letts, is that correct? 

A. Yes; sir. 
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Q. And whore was that? 

A. In his office. 

Q. And who was present? 

A. He was alone on my first call at lunch time. 

Q. And can you fix the time of that? 

A. He talked with me until he said he was ten minutes 
late opening his court and I should come in after court and 
see him. 

Q. Mr. Goode, this may assist you. These gentlemen I 
am sure will concede this. The record shows that a verdict 
was returned on March 27. 1936. and. as I understand it. that 
was a Friday. Now. then, when was it after that that you 
saw Judge Letts? 

A. I would have came back on Saturday, but as the court 
was closed. I came on Monday at lunch time. I was still 
serving on the jury and I had no time in the morning to get 
up to his office, so I went up at lunch time. 

Q. Then after you returned this verdict on Friday, this mat¬ 
ter was on your conscience, is that right, it troubled you? 

A. I felt—Mav I explain that in mv own wav? 

Q. Yes. 

A. I felt there was influence in the jury that was 
297 not aimed at justice. 

Mr. Wilson. Wait just a minute. Mr. Goode. We 
object to this unless it has some bearing on the admittance 
of a code into the jury room. 

The Court. I do not suppose what he thought is material. 
Is it? He has testified that the code was brought into the 
jury room by the deputy and then he saw Judge Letts 
about it. 

Mr. Wilson. He saw Judge Letts about the case. 

The Court. Well, he saw Judge Letts. 

Mr. W ilson. Yes. 

The Court. On the following Monday. That is right, is 
it not? 

By the Court: 

Q. You saw Judge Letts on the following Monday? 

A. Your Honor. I would like to explain why I voted in 
favor of first degree and why I went up to Judge Letts. 

Mr. Wilson. We object to that, if the Court please, and 
let me make this statement to your Honor: The entire collo¬ 
quy between Judge Letts and Mr. Goode in Judge Letts’ 
chambers, attended by Mr. Garnett and Mr. Robb and part 
of the time by Mr. Bowman, who was defense counsel, was 
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reproduced in the transcript of record in the appeal of the 
Jordon case, and that record is in evidence in this case. 

The Court of Appeals and the decision in the Jordon case 
passed upon that very’ question unfavorably to this peti¬ 
tioner. so I submit, if the Court please, that why Mr. Goode 
voted the way he did. what his convictions were, and the 
attitude of the other jurors with respect to the merits or de¬ 
merits of the case have absolutely nothing to do with this 
case. 

298 The Court. I do not think so. either. 

Mr. Laughlin. Your Honor. I think it is material 
for two reasons. It is contended in this petition, in the amend¬ 
ment. that certain information came into the jury room in 
an unlawful manner. 

The Court. That is. bringing the code in? 

Mr. Laughlin. Yes. Our amendment is broad enough to 
include if it was received in any other manner, because. I am 
frank to say. your Honor, that I did not know just what took 
place. I swore to that amendment, and I swore on informa¬ 
tion and belief. I felt I got it from sources that I believed 
to be authentic and true. 

Now. I think we ought to be permitted to know anything 
that is pertinent to this case that went on in the jury room. 
Now. this gentleman has testified that he pleaded, through¬ 
out, for certain additional instructions. He says that the 
matter was on his conscience. 

Tjie Court. He did not say that exactly. You asked him 
if it was and then he wanted to explain. It seems to me the 
only relevant thing is the bringing of the code in there. That 
is what you allege is a violation of his constitutional rights, 
is it not? 

Mr. Laughlin. Yes. your Honor. 

The Court. Well, he has testified that it was brought in. 
Now. I do not believe what he thought about it or if it rested 
on his conscience or in his mind are material. 

Mr. Laughlin. Mr. Wilson has referred, your Honor, to 
the Court of Appeals opinion, but I am quite certain the 
Court of Appeals did not have what we have here. 

299 Mr. Wilson. I am not saying anything about the 
testimony with respect to the code—I think that is per¬ 
fectly proper, as your Honor said—but for this witness to be 
permitted to testify as to what the differences of opinion were 
between these jurors is something that your Honor cannot 
consider in this proceeding and is something which the Court 
of Appeals did consider in the appeal from Jordon’s conviction 
and held, in accordance with the overwhelming weight of au- 



THOMAS JORDON VS. EL WOOD STREET 


195 


thority in the Federal courts, that a juror cannot impeach his 
own verdict, and had before it at the time of this considera¬ 
tion the entire colloquy that took place in Mr. Justice Letts* 
chambers. 

Mr. Lauc.hlin. Yes. Mr. Wilson; but it did not relate to 
this code being brought in. 

Mr. Wilson. I say that as far as the code is concerned that 
is entirely admissible here, and I do not have any objection 
to it. 

The Court. I do not believe you can go beyond that. Mr. 
Laughlin—I mean, to ask this witness his opinion in the case 
and what the other jurors said. I do not believe that is 
admissible. 

Mr. Laughlin. I do not want to argue with your Honor. 
First, let me say this, and. of course, however your Honor 
rules. I will abide by your ruling to the letter, but the Court 
of Appeals did not have what we have here, and since the time 
of that opinion—it was handed down either in late 1936 or 
early 1937—we have had the decision of the Supreme Court in 
the Johnson case that has broadened the scope of an inquiry in 
a habeas corpus proceeding, which has said, in substance, that 
if a person’s constitutional rights have been violated 
300 during the progress of a trial, at that stage the court 
loses jurisdiction, so the only way we can show viola¬ 
tion of his constitutional rights is to get at the facts like we 
are doing here. 

The Court. To show that the code was brought into the 
room. That is what you are claiming. 

Mr. Laughlin. Not only that- 

The Court (interposing). You have produced testimony to 
that effect. 

Mr. Laughlin. I say. not only the code, your Honor, but 
any other information, that reached the jury room, and if it 
reached the jury room, either without the consent of the judge 
or if the judge said. ‘Take it in,” if this defendant did not 
know about it or his counsel, that would be just as violative 
of his constitutional rights as the other. 

The Court. I confess that I do not quite see what you are 
aiming at. Your amendment is based upon the fact that the 
bringing in of the District Code by the marshal was in vio¬ 
lation of the defendant’s constitutional rights, which deprived 
the court of jurisdiction. 

Mr. Laughlin. please, will you let me just 

if a request was trans¬ 
mitted to the trial judge for additional instructions and in¬ 
formation was sent back to the jury room by a Deputy United 
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States Marshal or someone else, that his constitutional rights 
were violated if such information was given outside the pres¬ 
ence of defendant and his counsel.” 

Then. 3: 

“Petitioner says further that his constitutional rights 

301 ! were violated inasmuch as one or more, if not all the 
' jurors, received information in an unlawful manner, in¬ 
asmuch as it was not given to said jury in open court with 
defendant and defendant s counsel present.” 

Now. he has said in his testimony this morning, your Honor, 
which comes as a surprise to me. that there were improper 
influences at work in the jury room. 

The Court. Well, that is an entirely different matter. 
What is the question? 

The Reporter (reading). “Q. Then, after you returned this 
verdict on Fridav this matter was on vour conscience, is that 
right, it troubled you?” 

“A. I felt—Mav I explain that in my own way?” 

“Q. Yes.” 

“A. I felt there was influence in the jury that was not 
aimed at justice.” 

The Court. What is the objection? 

Mr. Wilson. The objection is. if the Court please, that 
the Witness is now being called upon to testify as to what 
occurred in the jury room when he was a juror, deliberating 
with eleven other jurors. That sort of thing is not appro¬ 
priate. 

The Court. I do not think so. either. 

Mr. Wilson. We object to it on that ground. We object to 
it oh the additional ground that that very same contention 
was made in the appeal in the Jordon case and passed upon 
by the Court of Appeals in the Jordon decision. 

The Court. Well. I will have to sustain the objection. 

Mr. Laughlin. Then. I want the record to show an excep¬ 
tion. your Honor. 

302 By Mr. Laughlin: 

Q. At that discussion in Judge Letts’ chambers, you 
were present. First, as I recall your testimony, you went in 
there alone? 

A. Yes. 

Q. Was that on the Monday? 

A. Yes. sir; during lunch hour. 

Q. When did you go back again? 

A. After court convened. 
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Q. At this time when you went in there and you saw Judge 
Letts—do not tell us what was said—did you have some dis¬ 
cussion with him then—you and Judge Letts alone? 

A. Yes. 

Q. Would you say how long that lasted? 

A. About twenty minutes. 

Q. When did you see him again? 

A. Right after court that same afternoon. 

Q. Would you say about 3: 30? 

A. Yes. sir. 

Q. Who were present then? 

A. District Attorney Garnett. Assistant District Attorney 
Robb, and the stenographer. 

Q. You do not know the name of that stenographer, do you? 
Was it a regular court stenographer? 

A. A regular—a gentleman- 

The Court. The man who was taking the testimony in the 
case? 

By Mr. Laughlin: 

Q. Did you recognize him as one of the same men 
303 whom you saw taking the testimony during the progress 
of the trial? 

A. I am not sure. 

Q. What I mean by that. Mr. Goode, is this: I want to 
find out whether it was a stenographer from the District At¬ 
torney s office—one of the employees—or whether it was a 
regular court reporter, if you know. 

A. I don't think it was one of the men on the case. I am 
not certain about that because his back was turned, and I 
was busy talking with the Judge, and I gave little attention to 
who was taking the testimony. 

Q. There were present Mr. Garnett, Mr. Robb, the court 
stenographer, and yourself? 

A. Yes. 

Q. How long would you say the discussion lasted? 

A. Oh. I should say about an hour. 

Q. Did there later come a time when Mr. Jordon's lawyer 
was brought into the room? 

A. Towards the end. 

By the Court: 

Q. What was that? Towards the end? 

A. Towards the end of the conference. 
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By Mr. Laughlin: 

Q. When you say “towards the end.” would you say as much 
as forty-five minutes had passed? 

A. Yes. 

By the Court: 

Q. That was the same afternoon? 

A. Oh yes. the same evening. 

By Mr. Laughlin: 

304 Q. Do you know if Mr. Bowman after he entered 
the room—entered Judge Letts' office—was acquainted 

with what had taken place before? 

A. He tried to ask me a question after being in a few 
minutes, and he was prevented from asking me any questions 
at all. 

Q. By whom? 

A. Judge Letts. 

Q; Did he try to ask you more than one question? 

Mr. Wilson. Just a minute. If the Court please. I object 
to this line of inquiry unless counsel will tie it up in some way 
with the code going into the jury room. 

The Court. Your case is based upon the code going into 
the jury room. 

Mr. Laughlin. Not only upon the code going into the jury 
room but upon information of any kind going into the jury 
room. 

The Court. We have finished with the trial. The trial is 
over. The code was in the room, and the jury brought in its 
verdict. Then a couple of days afterward there was a con¬ 
ference in Judge Letts’ chambers, at which the representa¬ 
tives of the District Attorney's office were present, and then 
Mr. Jordon’s counsel. 

What is the question that has been asked? 

The Reporter (reading). “Question: Did he try to ask 
you more than one question?” 

Mr. Wilson. Meaning whether Jordon’s attorney tried to 
ask more than one question. We object to that question on 
the grounds that the inquiry does not appear to be relevant 
to the issue in this case. 

The Court. I think I will sustain the objection. 

305 Mr. Laughlin. All right. I note an exception to 
that. 

By Mr. Laughlin : 

Q. After that did you have any further discussion wuth 
Judge Letts? 

A. No. sir. 
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Q. Mr. Goode, can you tell us. if you know, whether Judge 
Letts called any other jurors to his chambers? 

A. That I don’t know. 

Q. Mr. Goode, did there come a time when you were called 
before an investigating committee of the House of Representa¬ 
tives? 

A. Yes, sir. 

Q. Can you fix the date of that? 

A. No; not from memory. 

Mr. Laughlin. You may examine. 

Cross-examination by Mr. Wilson: 

Q. Mr. Goode, you have been in the District Attorney’s 
office this morning, have you not? 

A. Yes. sir. 

Q. You have been interviewed by Mr. Krouse and me; is 
that correct? 

A. Yes, sir. 

Q. Is it also correct that you came down from Phil¬ 
adelphia? 

A. Yes, sir. 

Q. At the request of the District Attorney’s office to be 
here this morning? 

A. Yes, sir. 

Mr. Laughlin. Just a minute. Your Honor, I do not 
know just what the purpose of that is. 

306 Mr. Wilson. I shall not press the point. 

The Court. You brought out the fact that he lived 
in Philadelphia. Now, somebody asked him to come down 
here. 

Mr. Laughlin. I issued a subpoena for him, addressed to 
his District of Columbia residence. I appreciate Mr. Wil¬ 
son’s bringing him down, however. 

Mr. Wilson. I think you ought to be grateful for a thing 
of that sort. 

By Mr. WTlson: 

Q. Mr. Goode, going back to the time when the jury in the 
Jordon case was deliberating, there came a time when you 
called for the prayers; is that so? 

A. Yes. sir. 

The Court. Speak up. please. 

Mr. Wilson. It is more important that his Honor should 
hear you than it is that I should. 

The Court. If I cannot hear what he says. I will let him 
know; but I know that the reporter cannot hear him shake 
his head unless he has something in his head that rattles. 
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By Mr. Wilson: 

Q. You made the request of the Deputy, over the shoulders 
or over the head of the foreman, for the prayers? 

A. Yes. sir. 

Q. You received a response immediately from the Deputy 
that those prayers would not be forthcoming, or did he go 
away and come back? 

A. He went away and came back. 

Q. Did you hear the information which the Deputy had to 
impart when he came back, to the effect that the pray- 
307 ers would not be available? Did you hear him tell the 
foreman that? 

A. I heard that. 

Q. Did you hear any other conversation between him and 
the foreman at that time? 

A. No; only the statement that we could have the District. 
Code at the request of Mr. Goodwin. 

Q. It was when the Deputy came back and said you could 
not have the prayers that the request was then made of him 
to get the code? 

A. Yes; I think that was the same time. 

Q. The door was open and he was communicating the fact 
that you could not get the prayers? 

A. Yes. 

Q. At that time Mr. Goodwin suggested that a code be 
gotten? 

A. He said. “Can we have the code?” 

He said. “You can have that.” and he came back shortly 
with the code. 

Q. Where was the Deputy when that conversation took 
place? Was he in the jury room or outside? 

A, No; he was never in the jury room. 

Q. How far open was the door when that conversation took 
place? 

A. As he spread, with the hands of the foreman on the 
door. 

Q. The foreman was standing in the opening; is that so? 

A. Yes. 

By the Court: 

Q. The foreman was standing inside the jury room? 

A. Yes. 

30S Q. The door was open just enough to talk through? 

A. Yes. 

Q. Five or six or seven inches? 

A. No; it was open about two feet, with his hands on the 
door jamb and the door. 
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Q. Mr. Goodwin made the request of him to get the code? 

A. Yes. 

Q. He said he would get the code? 

A. Yes. “You can have that.'* he said. 

Q. Did any other conversation ensue at that point, or was 
that all at that point? 

A. That was all at that point, but there was a time- 

Q. Wait a minute; we will come to that. 

When the Deputy went away to get the code, was the door 
closed? 

A. Oh. yes. 

Q. How long was the Deputy gone? 

A. Oh. just a few minutes. 

Q. When he came back did he knock on the door? 

A. Yes, sir. 

Q. The door was opened. Were you near the floor? 

A. I wasn't at the door; I was close' by. 

Q. Were you near enough to hear any conversation that 
took place between any individual at the door and the Deputy? 

A. Yes. I was. 

Q. How wide open was the door at that time? 

A. Oh. I wouldn't remember all that. 

Q. I mean was it just a little slit, or was it as wide open 
as on the previous occasion? 

309 Mr. Laughlin. Will you pardon me. please? 

Your Honor. Congressman Bates has arrived and has 
informed the Marshal that he is in a rush to get back to the 
House. I was wondering if Mr. Wilson would be agreeable 
to suspending temporarily the examination of Mr. Goode so 
that we could call Mr. Bates to the stand and then let him 
return to the Capitol. 

Mr. Wilson. Of course. I should not only be glad to 
suspend, but if I could stipulate to what Congressman Bates 
would be called upon to testify. I should be glad to do that 
and save him the time and trouble of having to take the stand. 

Mr. Laughlin. There are just two things. First. I want to 
find out the purpose of the investigation that was initiated by 
the House of Representatives; second, whether this is an 
authentic copy of the record of the hearing. 

Mr. Wilson. In that connection, if the Court please, I 
should be obliged to object to any inquiry about the purpose 
of the hearings on the ground that it is irrelevant and 
incompetent. 

As far as the authenticity of the papers which Mr. Laughlin 
has is concerned. I have in my hand what purports to be the 
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original record of the hearing. So far as this being an original 
is concerned, we should be glad to stipulate to that effect. 

The Court. On Friday I ruled that it was inadmissible to 
show who initiated the investigation before the committee. 

Mr. Wilson: That is correct, but here is unquestionably 
what Mr. Laughlin has in mind: Mr. Goode testified before 
the committee, and one of the other jurors testified before the 
committee. Of course, this would not be admissible to sup¬ 
port the testimony of the witnesses. It might be admissible 
to contradict it if that should be necessary. Therefore, 

310 1 to save the time of Congressman Bates. I am willing to 

stipulate that this is the original transcript of the 
committee hearing. 

Mr. Laughlin. I think undoubtedly my copy corresponds 
with' that. I wish to check one thing, and then we can dis¬ 
pose of this. 

Yes; in view of that. Congressman Bates may be excused. 

Mr. Wilson. Let me make this clear. We will stipulate 
that this is the original transcript in the possession of the 
District Committee. As to whether or not everything in 
there is accurate, we make no stipulation whatsoever. That 
is. where a witness testifies to a certain fact in there, we will 
not stipulate that that is the fact. 

The Court. Oh, yes: but that is the transcript of the 
minutes? 

Mr. Wilson. That is right, sir. 

Mr. Laughlin. As a matter of fact, your Honor, we are 
trying to locate the reporter. Mr. Ragsdale, who actually 
transcribed it. Apparently he is out of the city. I have not 
been able to reach him yet. 

Of course, as Mr. Wilson has said. I take it that he is not 
satisfied that everything in there correctly reports what the 
various witnesses said. 

Mr. Wilson. I prefer not to make any statement about 
that at this time, if the Court please, I do say that this 
was delivered to us by the District Committee—by one of 
the clerks of the District Committee—on Saturday, and I have 
no way to doubt that it is an authentic copy of the hearing. 

The Court. You do not stipulate as to the truth- 

Mr. Wilson. Of whatever is said in there. 

Mr. Laughlin. I am wondering, then. Perhaps I 

311 had better call Congressman Bates to the stand. If 
he does not know whether or not this is an accurate 

translation or transcription of what took place, possibly he 
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can tell us where we can verify it, for that may become im¬ 
portant later. 

The Court. Go ahead and call him. then. 

(The witness. Mr. Goode left the witness stand.) 

Thereupon The Honorable George A. Bates was called as 
a witness for and on behalf of the petitioner and. having been 
first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Laughlin: 

Q. Will you state your name, please? 

A. George A. Bates. 

Q. You are a Member of Congress? 

A. Yes. 

Q. From the State of Massachusetts? 

A. Yes. 

Q. In 1037 you were also a Member of Congress? 

A. Yes. sir. 

Q. I will ask you whether or not in 1937. the month of 
May. you were on a special investigating committee of the 
House of Representatives with regard to the Thomas Jordon 
case? 

A. That was a subcommittee. 

Q. A subcommittee of the House District Committee; is 
that correct? 

A. Yes. sir. 

Q. Do not answer this question. Mr. Bates, until Mr. 
312 Wilson has had a chance to object. 

Can you tell us the purpose for which that subcom¬ 
mittee was called into existence? 

Mr. Wilson. We object if the Court please. 

The Court. I will sustain the objection. 

By Mr. Laughlin: 

Q. Can you tell us how many days or what length of time 
that investigation lasted? 

A. Two or three. 

Q. I am going to hand you. Mr. Bates, a copy of what is 
represented to us as being an official transcript of the hearings 
held before that committee and will ask you. after you have 
glanced at it. whether in your judgment it is a correct copy 
of the hearings before that committee. 

A. I never saw the transcript. 

Q. Can you tell us this: Do you 
reporter was? 


who the official 
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A. I do not. 

Q. If I mentioned the name of Thad- 

A. That wouldn’t help me at all. 

By the Court: 

Q. Ragsdale? That does not mean anything at all? 

A. No. The chairman of the subcommittee secured the 
stenographer. 

By Mr. Laughlin: 

Q. One other question, and do not answer it until Mr. 
Wilson has had a chance to object. 

After the committee finished its investigation, did it make 
a report? 

313 Mr. Wilson. I object, if the Court please. 

The Court. I do not see the relevancy of whether 
the committee made a report or did not make a report. 

Mr. Laughlin. I think it is relevant, your Honor. 

The Court. Relevant to what issue? 

Mr. Laughlin. Relative to the whole issue of this case: 
First, suppression of testimony by the United States Attor¬ 
ney; second. violation of Jordon’s constitutional rights by the 
jury. 

The Court. Whether the committee made a report? I will 
sustain the objection. 

Mr. Laughlin. All right. I note an exception. 

By Mr. Laughlin: 

Q. One other question. Mr. Bates, and do not answer it 
until Mr. Wilson has had a chance to object. 

Can you tell us what was done by the committee, if any¬ 
thing. after the investigation was completed? 

Mr. Wilson. I object. 

The Court. I will sustain the objection. 

Mr. Laughlin. May the record show that we note an ex¬ 
ception to that, your Honor? 

The Court. Yes. 

Mr. Laughlin. You may inquire. 

Mr. Wilson. I have no questions. Congressman Bates. 

Mr. Laughlin. Thank you very much, Mr. Bates. 

(The witness left the stand.) 

Mr. Wilson. I wish to reiterate the stipulation that I was 
willing to make before Congressman Bates took the stand in 
order to avoid the necessity of his having to take the stand. 

Mr. Laughlin. Your Honor, I want to make a sug- 

314 gestion. Mr. Wilson was so generous in finding Mr. 
Goode that I wonder if he would assist me in finding 

Mr. Ragsdale. 
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Mr. Wilson. Well, of course, there is such a thing as work¬ 
ing a willing horse to death, especially when I belong to the 
staff of the District Attorney’s office, which has been charged 
with suppression of evidence. 

Mr. Laughlin. Well, at least, you and I are good friends. 

The Court. Well, if I knew where Ragsdale was, I would 
bring him in. 

Mr. W ilson. If I knew, I would bring him in myself. 

Mr. Laughlin. Of course. Mr. Wilson must get this clear. 
We are not charging Mr. Wilson or Mr. Krouse with suppres¬ 
sion of testimony. I thought I made that clear at the begin¬ 
ning of the hearing. 

Mr. Wilson. I just want to make it sure that I will not be 
charged witfi it tomorrow or the day after. 

The Court. Let Mr. Goode resume the stand. 

Thereupon Israel F. Goode was recalled as a witness for and 
on behalf of the petitioner and. having been previously duly 
sworn, was examined and testified further as follows: 

Cross-examination resumed by Mr. Wilson: 

Q. Mr. Goode, we are back at the point where the door was 
opened by the Deputy bringing the code back into the room. 
We were trying to ascertain how far the door was open. That 
is not very important, and we won’t spend much time on 
whether it was a slit or a larger space. Can you ap- 
315 proximate that without being at all exact about it? 

A. It was just normal. I might clear that up—that at 
no time did the Deputy enter the room or anyone go out 
except that one instance where the foreman closed the door 
in my face and had a private conversation. 

Q. That was after this matter about which I am now in¬ 
quiring, wasn’t it? 

A. Yes. 

Q. We shall come to that in a minute. Did you see the 
Deputy pass the code to the foreman or to any other member 
of the jury? 

A. The book was just passed, there was no other- 

By the Court: 

Q. The question was: Did you see the Deputy pass the 
book to the foreman? 

A. Yes. 

By Mr. Wilson: 

Q. You saw that? 

A. Yes. 
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Q. No other conversation took place at that time, did it. 
with the Deputy? 

A. Not to my knowledge, sir. 

Q. Was the door closed? The Deputy was left outside? 

A. Always. 

Q. Who had the code immediately in his possession at that 
point? 

A. Mr. Goodwin. 

Q. What took place at that point? 

A. After he went to the end of the table and opened 

316 it up. and we crowded around, and Mr. Goodwin read 
it out loud. 

Q. Read what out loud? 

A. That paragraph. He seemed to know where it was and 
found it very quickly. 

Q. What was the paragraph? Do you remember? 

A. Not word for word. 

Q. But I mean the type of paragraph. Was it the one on 
first degree murder? 

A. First degree murder in connection with robbery. 

Q. Was that the only section of the code that was read 
to the jury? 

A. Yes; that I know of. 

Q. To your knowledge, what happened then to the code? 
Was it closed up and put aside? 

A. Yes. 

Q. Did you at any other time in the jury room see any 
other 1 jurors consult the code for any purpose whatsoever? 

A. Oh. it took quite awhile until everyone was through. 

Q. Examining that one section? 

A. Yes. 

Q. Yes; but I mean other than that. 

A. I don't think there was- 

By the Court: 

Q. Let me see if I got that straight. This code was opened, 
and the section relating to murder in the first degree in con¬ 
nection with robbery was examined by the jurors, or did some 
juror read it. 

A. Mr. Goodwin read it, and it w’as also examined, and I 
read it myself. 

317 1 Q. You and some of the other jurors read it? 

A. Yes. 

Q. Then what became of the code? 

Mr. Wilson. I was coming to that, your Honor. 
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By Mr. Wilson : 

Q. The discussion was then renewed with respect to the 
pros and cons of the case: is that so? 

A. Yes. 

Q. Was the code put aside? 

A. Yes. Now. I am not sure whether it was handed out on 
our way out to lunch or whether it was handed—but I know 
it was handed back again. We didn't keep the code all day. 

Q. There came a time when the code got out of the jury 
room: that is correct, isn’t it? 

A. Yes. 

By the Court: 

Q. Was it handed back to the Deputy? 

A. I don't recall how that transpired. 

By Mr. Wilson : 

Q. But. so far as you know, you did not see any juror 
consult it for any other purpose than the initial purpose, 
namely, the reading of this one section: correct? 

A. Yes. 

Q. Thereafter the jury went out to one of its meals: is that 
correct? 

A. Yes. 

Mr. Laughlin. To which meal are vou referring. Mr. 
Wilson? 

Mr. Wilson. I do not know: I am going to have the witness 
fix it. 

31S By Mr. Wilson: 

Q. On that particular trip did you see this same code 
out in the corridor of this courthouse? 

A. Yes. sir. 

Q. Will you say. if you can. which meal that was that you 
were going to. if it was a meal? 

A. I believe it was at lunch time. 

Q. The luncheon of Thursday? 

A. Yes. 

Q. When you had the case under deliberation? 

A. Now, it might have been at the supper time. I’m not 
sure, when the one juror asked to read it. 

He said. “There’s that code book.” and he walked over to 
the corner in the hall, and Mr. Goodwin opened the passage 
quickly and read it. and we continued on. 

Q. Let us be particular about that, Mr. Goode. You were 
going out to a meal? 

A. Yes. 
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Q. All you jurors were in the custody of the Deputy 
Marshal; is that so? 

A. Yes. sir. 

Q. It was Mr. I'pperman who was the Deputy Marshal? 

A. Yes. 

Q. As you came out of the jury room you had to walk 
through one of the corridors of this courthouse; is that correct? 
A. Yes. 

Q. Where was the code when you saw it? 

310 By the Court: 

Q. When you were walking through the corridor, 
now, where was the code when you saw it? 

A. It was in the left-hand corner when we came around, 
on some counter or table. 

By Mr. Wilson: 

Q. On a table in the corridor of this courthouse? 

A. Yes. 

Q. Outside the jury room? 

A. Outside the jury room. I am uncertain of the time. 
We passed through the corridor. When that moment arrived, 
he said he wanted to read it; he didn’t want to read it while he 
was in the jury room. 

Q. Which one of the jurors said that, if you remember? 

A. Mr. Everett. 

Q. Did he stop and look at this code? 

A. Yes. 

Q. Did anybody else gather around him to examine the 
code? 

A. Mr. Goodwin was with him. and I guess one or two 
waited, but I didn’t see anybody else read it. 

Q. Did you stop? 

A. No. 

Q. What makes you certain that that was the code that 
they were examining at that point? 

A. I heard them remark—he said. ‘The code is lying right 
there." 

Q. You did see a book? 

A. I did see a book, but I didn’t see what kind of 
book. 

320 Q. It looked like the same book that was in the jury 
room? 

A. It looked like the same book. 

Q. Did you overhear them discussing or reading this 
particular section? 

A. No: I passed on. 
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Q. Did the Deputy say anything, admonishing the jurors 
not to stop in the hall to read a code? 

A. No; he was in front. I don’t think he knew that he— 
that they had stopped. 

Q. How long did it take them to examine the code and 
catch up with you? Do you remember? 

A. Oh. they caught up with the last jurors; there was no 
delay. 

Q. You don't know what they were actually examining in 
the code in the hall? 

A. No; I didn’t see. 

Q. Did you have any discussion with those who had ex¬ 
amined it as to what section they were examining? 

A. No; sir. 

Q. There came a time after this when there was an oc¬ 
casion for the foreman to speak again to the Deputy Marshal; 
is that correct? I do not want to mislead you. I am not 
particularly concerned with whether or not the time was after 
you had gone to dinner, but I mean after the code had gone 
out of the jury room. 

Did there come a time when the foreman had occasion to 
speak again with the Deputy Marshal? 

A. I don’t recall that. 

321 Q. Let me lead you a little. What I am trying to 
ask you about is with respect to the time when, you 
say. the foreman went outside the door and talked to the 
Deputy Marshal. Do you remember testifying to that? 

A. Yes. 

Q. With respect to this code incident, with respect to the 
time the code was in the jury room, and with respect to the 
time you went to some meal and saw the code outside the 
jury room, when was the occasion that the foreman stepped 
outside the room to talk to the Deputy Marshal? 

A. It was in connection with my demand for the prayers 
and returning to the Court for reinstruction. 

Q. You had seen the code by that time? 

A. Oh, yes. 

Q. Correct? 

A. Yes. 

Q. So far as you know, the code had been delivered out 
of the room; correct? 

A. No; that I don’t know. 

Q. You can’t be certain about that? 

A. No. 
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Q. You cannot be certain whether it was before or after 
you went to this meal, going to which you saw the code in 
the hall? Is that correct? You cannot be certain? 

A. I am not certain of the time. 

Q. But there did come a time when you made a demand 
for prayers, and the foreman called for the Marshal; is that 
correct? 

A. Yes. 

322 Q. Was that the second request you had made for 
prayers? 

A. I made many requests—quite a number—before he even 
discussed it with the Deputy. 

Q. But you had made a request for prayers before you got 
the code? 

A. Oh. yes. 

Q. You had been turned down, hadn’t you? 

A. 1 Also a request for to be reinstructed by the Court. 

Q. But you had heard the Deputy Marshal turn down your 
request for the prayers before he brought the code into the 
room? 

A. Yes. sir. 

Q. Isn’t that correct? 

A. Yes. 

Q. Did you renew your request of the Deputy Marshal for 
the prayers at a later time? 

A. Not after he came back and stated we couldn’t have 
them. 

Q. Then, what was the occasion, if you remember, when the 
Deputy Marshal came to the door and the foreman stepped 
outside to talk with him? 

A. It was at the same time when he came back stating 
that we couldn’t have the prayers. 

Q. Let us get that straight. Was that the time when, as 
you testified on direct examination, the foreman stepped 
outside the door? 

A. Yes. 

Q. I am afraid I am confused about the chronology of 
events now. 

323 You made a request for the prayers, and the Deputy 
came back and said you could not have them? 

A. Yes. sir. 

Q. Then the request was made by Mr. Goodwin in your 
presence for a code; correct? 

A. Yes. sir. 

Q. You heard that request communicated to the Marshal, 
who was standing in the doorway? 
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A. Yes. sir. 

Q. Isn’t that so? The door was open so that you could 
see the Marshal? 

A. Yes. 

Q. You described the door as being open several feet at 
that time. The Marshal said he would let you have the code. 
Is that correct? 

A. He said. “You can have that.” 

Q. Was that the moment when the foreman stepped out¬ 
side and talked to the Deputy? 

A. I wouldn’t recall the exact moment, but it was during 
his return from the Court denying the prayers and the bring¬ 
ing of the code—somewhere in there. At the end he stepped 
outside, closed the door in my face, and had a conversation 
with the deputy. 

Q. When he came back—in—did he make any statement to 
you or to the other jurors? 

A. No. sir. 

Q. Was the door closed all the way? 

A. He closed that door after he came in. 

Q. No: when he was outside talking to the deputy. 
324 A. Just maybe an inch open. 

Air. Laughlin. Your Honor, may we suspend, please, 
to permit Mr. Justice Letts to testify? 

The Court. Yes. I shall have to ask you to step down 
from the stand. Mr. Goode. 

(The witness left the stand.) 

Mr. Wilson. Here again, if the Court please, if we can 
stipulate with Air. Laughlin. we shall be only too happy to do 
so in order to save Justice Letts the trouble of taking the 
stand. Of course. I do not know what Air. Laughlin proposes 
to prove. 

Mr. Laughlin. I think the Judge ought to take the stand, 
your Honor. 

The Court. Very well. 

Thereupon the Honorable F. Dickinson Letts was called 
as a wdtness for an’ on behalf of the petitioner and. having 
been first duly sworn, was examined and testified as follows: 

Direct examination by Air. Laughlin: 

Q. What is your full name, please? 

A. F. Dickinson Letts. 

Q. You are a Justice of the District Court? 

A. Yes. 

Q. In 1936 were you also a Justice of this Court? 

A. Yes. 
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Q. Now. I direct your attention to the spring of 1936. 

Were you the presiding judge at the trial of the United 

325 States versus Thomas Jordon? 

A. I don't remember the year. 

Q. I realize that, your Honor. 

A. But I did try that case. 

Mr. Laughlin. Will counsel concede that the trial was in 
the spring of 1936? 

Mr. Wilson. Yes. 

By Mr. Laughlin: 

Q. You were the presiding judge? 

A. Yes. 

Q. Judge Letts, will you tell us. if you can. what time you 
completed you:* instructions to the jury in that case? What, 
time of day? 

A. I have no idea. 

Q. If I told you it was around noontime, would that refresh 
your recollection? 

A. Not at all. I have tried so many cases- 

Q. (Interposing.) I realize that. 

A. (Continuing.) That I can’t remember. 

Mr. Wilson. We will stipulate to that. 

By Mr. Laughlin: 

Q. If I told you that it was on a Thursday, that would not 
necessarily mean anything? 

A. Not a thing. 

Mr. Wilson. We will stipulate to that, if the Court please. 

By Mr. Laughlin: 

Q: Does your Honor recall how long that jury de¬ 
liberated? 

326 A. No; I don’t. 

Q. If I told you that the jury deliberated for more 
than 24 hours, would that refresh your recollection? 

Mr. Wilson. We will stipulate as to that. 

The Witness. It would not. 

By Mr. Laughlin: 

Q. Do you have any recollection. Judge, whether during the 
time the jury deliberated any request came to you for addi¬ 
tional instructions? 

A. I have no recollection; I imagine the record would 
indicate. 

Q. I understand the record does not indicate that any in¬ 
structions were given in open court. Do you have any recol¬ 
lection. Judge, whether- 
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The Court. You mean when you say that no instructions 
were given in open court, after he had finished his charge? 

Mr. Laughlin. Yes; I beg your Honor's pardon. 

By Mr. Laughlin: 

Q. When I said that. Judge. I meant additional instructions. 

A. Additional instructions; yes. 

Q. Do you recall. Judge, whether any request was made oi 
you by a deputy marshal for permission to bring a District 
Code or any other law book into that jury room? 

A. I have no such recollection. 

Q. As far as you know, no such instructions were given by 
you? 

A. What do you mean? 

Q. I mean this: Can you tell us whether you did 
327 authorize a deputy marshal to bring a law book into 
that jury room? 

A. Well. I am quite sure I did not. 

Mr. Laughlin. That is all. 

Mr. Wilson. I have no questions. Judge Letts. 

By Mr. Laughlin: 

Q. I have just one other thing, your Honor. Do you recall 
whether after this trial was over—and again we are in agree¬ 
ment that the verdict was returned on March 27, 1936—I 
realize that you have tried many cases, but we are in agree¬ 
ment on that- 

Mr. Wilson. That is right. 

By Mr. Laughlin: 

Q. Do you have any recollection. Judge, of whether any 
juror came to your chambers after that trial was over for the 
purpose of discussing the matter with you? 

A. It is my impression that there was some discussion, not 
in my presence but in the presence of all counsel, but whether 
it was this case or some other case, I don’t know. It runs in 
my mind that it may have been in this case. 

Mr. Wilson. If the Court please. I want to interpose a 
similar objection to this line of inquiry. The trial was over 
at this point. 

The Court. Mr. Goode has testified that there was a con¬ 
ference. I think. 

Mr. Laughlin. Yes. 

The Court. In Judge Lett’s chambers. 

Mr. WTlson. I have no objection to the statement of the 
fact that there was a conference. 

The Court. That is as far as the question goes. 


328 
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By Mr. Laughlin: 

Q. Is it your recollection. Judge, assuming that it was this 
case, that all counsel was present during that discussion? 

A. Yes. 

Mr. Laughlin. You may examine. 

Cross-examination by Mr. Wilson: 

Q. Judge Letts, you signed a bill of exceptions in the Jordon 
case, did vou not? 

A. Yes. 

Mr. Wilson. I have no further questions. 

Redirect examination by Mr. Laughlin: 

Q. Just one other question. Judge: Assuming that it was 
this case, after that one juror came in do you have any recol¬ 
lection of whether you examined any of the other jurors? 

A. Not to my recollection. 

Mr. Laughlin. That is all. Thank you very much. Judge. 

Mr. Wilson. Thank you. 

The Court. Now. are you almost finished with Mr. Goode? 

Mr. Wilson. I probably have more than I could take up 
in five minutes. 

The Court. Then, we had better suspend until 1:30. 

(At 12:25 o'clock p. m. a recess was taken until 1:30 o’clock 
p. m. of the same date.) 

329 AFTER RECESS 

(The proceedings were resumed at 1:30 o’clock p. in., at 
the expiration of the recess.) 

Mr. Wilson. May I proceed, your Honor? 

The Court. Yes. 

Thereupon Israel F. Goode, the witness under examination 
at the hour of taking the recess, upon examination, testified 
further as follows: 

Mr. Laughlin. I would like the Clerk to announce again 
the rule on witnesses. 

The Clerk of the Court. All witnesses in this case who 
have not testified retire to the witness room and remain there 
until called. 

By Mr. Wilson: 

Q. Mr. Goode, at the time of the last interruption- 

Mr. Laughlin (interposing). Mr. Holzworth is under sub¬ 
poena. your Honor. 

Mr. Holzworth. I have no subpoena, sir. 
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Mr. Laughlin. Your Honor. Mr. Groves will verify that 
it was served on him personally. 

The Clerk of the Court. I have it here [indicating]. 

Mr. Laughlin. Can you verify that, Mr. Dertzbaugh? It 
shows that it was served personally, your Honor, on Octo¬ 
ber 20th. 

Mr. Holzworth. May I see it? 

(Mr. Laughlin handed a document to Mr. Holzworth.) 

Mr. Holzworth. Show it to his Honor. 

The Court. Does it make any difference? 

330 The Clerk of the Court. He won't leave the court¬ 
room. 

The Court (after examining a document). What is the 
trouble? 

Mr. Laughlin. There is a rule on witnesses, your Honor. 
I think he should retire to the witness room antil he is called. 
The Court. Oh. I think so. 

Mr. Holzworth. Your Honor, for the purpose of the record, 
may I point out that the subpoena is defective and I have 
been so advised by the Assistant Attorney General, the At¬ 
torney General’s office, that it is not complete on its face. 

The Court. You are here in Court. Do you object to 
testifying? 

Mr. Holzworth. No. sir; I have no objection to testifying. 

but I am being excluded- 

The Court (interposing). Have you any objection to step¬ 
ping outside the courtroom? 

Mr. Holzworth. Unless there is good reason. Now. let me 
state for the purpose of the record that the subpoena is not 

complete on its face. Let me state further- 

The Court (interposing). May I ask you: Who are you. 
anyway? 

Mr. Holzworth. My name is Holzworth. sir. a member of 
the Bar of the State of New York and the Court of Appeals 
of this District. 

The Court. You are the one who sent the telegram? 

Mr. Holzworth. Yes. 

The Court. Well, I did not know. 

Mr. Holzworth. Let me state further, your Honor. 

331 that I talked to the Chief Marshal today and asked 
him whether I was under subpoena for today. He said 

I was not. 

The Court. I do not want to argue this with you. You 
are here in Court. 

Mr. Holzworth. Yes. 
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The Court. And you can be required to testify, and I am 
asking you, just as politely as I can. to step outside the court¬ 
room until you are called. Why do you object to doing that? 

Mr. Holzworth. May I say further, your Honor, that this 
counsel is not acting in good faith in the issuance- 

The Court (interposing). I do not want to hear argument 
on that. 

Mr. Holzworth. Because he stated it is solely to keep me 
out 6f the courtroom, and I can call a witness to that effect. 

The Court. 1 do not want to hear anything about that. 
You are here in Court and I am asking you. just as politely 
as I can. to step outside until you are called as a witness. 

Mr. Holzworth. Even though I may not be subpoenaed. 

• o 

Sir: 

The Court. Yes. 

Mr. Holzworth. I would like to state for the record that 
I respectfully object and respectfully comply with your Honor 
to be sent out of the courtroom. 

The Court. Very well. 

Mr. Holzworth. Thank you. sir. 

(Mr. Holzworth left the courtroom.) 

Cross-examination resumed by Mr. Wilson: 

332 Q. Mr. Goode, at the point where the foreman of 
the jury went outside the door to talk to the Deputy 
Marshal you say the door was left open a small bit. Approxi¬ 
mately how much. Mr. Goode? 

A. Just barely—the latch was not closed on the door. 

Q. Could you see through the space? 

A. No. I walked back. As soon as he closed the door in 
my face that I couldn't see, I went back a few feet. 

Q. On direct examination, as I recall, you testified the door 
was not completely shut and there was a space there between 
the door and the door jam. Is it your testimony now that there 
was not any such space? 

A. No; I knew the latch was not closed. It was not en¬ 
tirely closed, but how much space. I don’t know. 

Q. Did you make an effort to open the door? 

A. Yes, sir. 

Q. You did. and did you find it locked? 

A. No. He held it very tightly. 

Q. But the door did move back and forth, is that so? 

A. I did not force it open. 

Q. You found that the door did not come open when you 
put your hand on it? 

A. I pulled ordinarily. I could have pulled it open if I 
wanted to. but he was holding it firmly and did not want me 
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to hear what he was saying. and I left the door as it was and 
walked back. 

Q. And you did not hear what he was saying? 

A. I did not hear what he said. 

333 Q. When he came back in the room did he state to 
you what conversation ensued between him and the 

deputy marshal? 

A. No. He made the remark that calling the jury back to 
the Court would be a reflection on the intelligence of the 
jury. 

Q. And did you obtain any information while you were 
in the jury room as to what conversation did take place be¬ 
tween the foreman and the deputy marshal on that occasion? 

A. No. sir. 

Q. You have not any idea as to what it was? 

A. No. sir; I do not. 

Q. Now. this door incident—that is. the holding of the 
door—and the getting of the code were more or less consecu¬ 
tive occurrences, were they? They happened in about the 
same transaction? Isn’t that what you said this morning? 

A. They were all connected together, but which was first 
or last I would not recall. 

Q. I see. The door incident occurred on one of the two 
occasions when the marshal was called either to get a code 
or to get the prayers? That is correct, isn't it? 

A. Yes. 

Q. And the incident of the getting of the code was very 
much tied up with the incident of the door; isn’t that so? 

A. Oh, yes. 

Q. Do you remember, Mr. Goode, making an affidavit a 
month or so after the trial in the Jordon case? 

A. I made one to Mr. Bowman three days before he was 
drowned. 

334 Q. Some time in May? 

A. It was on a Thursday. I don’t know what the 
date was. 

Q. Some time after the verdict in the Jordon case? 

A. Yes. 

Mr. Wilson. Mr. Dertzbaugh. may I have the file in the 
Jordon criminal case? 

(The Clerk of the Court handed a document to Mr. Wilson.) 
Mr. Wilson. Thank you. 

By Mr. Wilson: 

Q. I show you an affidavit of two pages filed in the Jordon 
criminal case on May 27, 1936—there are three pages, but the 
third one is simply a back—and I ask you to look at that and 
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see whether that is your affidavit lhanding a document to the 
witness]. 

A. | After examining the document in question.] I think 
this is the affidavit. 

Q. On the second page- 

Mr. Laughlin (interposing). Mr. Wilson, just a moment. 
If you are going to ask any questions about that I should like 
first to have an opportunity to read it. 

Mr. Wilson. All right. I will, before I ask the question. 

By Mr. W ilson : 

Q. On the second page you identify that as your signature? 
A. Yes. 

Q. Mr. Goode, this seems to have been sworn to on 

335 the 26th clay of May 1936. Have you any reason to 
doubt that that was the approximate date when you 

swore to this? 

A. Xo: it was the Thursday before the death of Mr. 
Bowman. 

Q. And that was not a long time after the conviction of 
Jordon? I mean a matter of a month or six weeks or two 
months. 

A. Yes. 

Q. Not a matter of years? 

A. Xo. sir. 

Mr. Wilson. Mark this. 

The Court. Mark it for identification, you mean? 

Mr. Wilson. Yes. 

(Affidavit of Mr. Goode was marked for identification “Re¬ 
spondent’s Exhibit 5.”) 

Mr. Laughlin. May I see it? 

Mr. Wilson. Yes [handing a document to Mr. Laughlin]. 
By Mr. Wilson: 

Q. Mr. Goode. I will ask you when it was that you first 
informed anyone of the fact that a code went into the jury 
room during the jury’s deliberation. 

A. Judge Letts was the first one. to my knowledge, outside 
of the jurors that walked out that we discussed it with. 

Q. And you did inform Judge Letts that a code had gone 
into the jury room, sir? 

A. Yes. 

Q. You are positive of that, sir? 

A. I know we discussed the code—yes, I did. 

Q. Now, I am not asking if you discussed the princi- 

336 pies of law in the code. I am asking you whether when 
you saw Judge Letts in chambers you apprised him of 
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the fact, as you testified to it, that a code was in that jury room 
during its deliberations. 

A. Yes. sir. 

Q. You did inform Judge Letts of that, correct? 

A. Yes, sir. 

Q. You also informed Mr. Bowman of it, did you? Do you 
know who Mr. Bowman is? 

A. Yes, sir. 

Q. Did you inform him of it? 

A. Yes, sir. 

Q. And did you inform Mr. Bowman about it just about 
the time that you told Judge Letts about it? 

A. No. That was the only interview I had about this case 
with Mr. Bowman—when I made the affidavit. 

Q. He was present in Judge Letts’ chambers a part of tl 
time when you were up there, isn’t that so? 

A. Just a short time. 

Q. Would you say it was while he was present or before* 
he came in that you had the discussion with Judge Letts abou; 
the code? 

A. I couldn’t remember that. 

Q. But, anyway, in the interview that you had with Mr. 
Bowman prior to making this affidavit you did discuss with 
him the fact that the code went into the jury room? 

A. Yes. 

Q. Correct? 

A. Yes. 

337 Q. Why wasn’t it put in this affidavit? 

A. That I couldn't say. 

Q. You know it is not in there, don’t you? 

A. No. 

Q. Read it over and see if you see anything there about it. 
A. [After examining a document.] No; it isn’t in here. 
Mr. Wilson. I have no further questions, your Honor. 

By the Court: 

Q. What was your last answer? 

A. It is not in the affidavit, although I mentioned it to him. 
Mr. Bowman wrote this out after I had the discussion with 
him and he asked me whether I would sign it for him. and 
I did. 

By Mr. Wilson: 

Q. You read it over before you signed it? 

O. I read it over. 

Q. Did you call his attention to the fact that there was 
nothing in there about the code? 
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A. I didn't know it was illegal that the code should be put 
in there. I didn’t pay any attention to that. 

Mr. Wilson. I have nothing further. 

Redirect examination by Mr. Laughlin: 

Q. Mr. Goode, now. you have told Mr. Wilson that in your 
discussion with Judge Letts you mentioned the code. Now, 
I understood from your testimony this morning that you had 
two discussions with Judge Letts, one in the morning or at 
noon, you and Judge Letts alone, with no one else, and 
33S I believe you said you talked for 20 minutes? 

A. Yes. 

Q. Now. was it at that discussion that you mentioned to 
him about the code or was it in the afternoon discussion with 
Mr.jGarnett and Mr. Robb and a stenographer present? 

A. I wouldn’t recall it. but I mentioned the code the first 
time. I am sure, because I put this question to him: I said. 
“Has a jury the right to change the number of verdicts that 
the Court instructs them to consider?” and he said. “No.” 

Q. As a matter of fact, didn't you say to Judge Letts, sub¬ 
stantially. “How many nights does a jury"- 

Mr. Wilson (interposing). Wait just a minute. You have 
never interviewed this witness before he took the stand, have 
you. Mr. Laughlin? 

Mr. Laughlin. No. 

Mr. Wilson. Then I object to the leading form of the ques¬ 
tion. 

Mr. Laughlin. Here is the point, your Honor: Mr. Wilson 
has opened up the door. He has gone into this and certainly 
I can take up where he left off and proceed, particularly in 
view of the fact that Mr. Goode now says that he recalls dis¬ 
tinctly or it is his recollection that he told Judge Letts about 
the code at the first discussion, with no stenographer present. 

The Court. His objection now is that your question is lead¬ 
ing. 

Mr. Wilson. It suggests the answer. 

Mr. Laughlin. All right, then. I will reframe the ques¬ 
tion. your Honor. 

339 The Court. Reframe the question. 

By Mr. Laughlin : 

Q. Was that first discussion in the morning or was it at 
noon? 

A. It was at noon, in his lunch period, right after he came 
from lunch, and I delayed him. He looked at the clock and 
he said, “I am already late ten minutes and I will ask you to 
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come back after court. It is too important—the complaint 
you are making—and I want you to go into it further.” 

Q. I believe vou said. too. that it lasted about 20 minutes? 

A. Yes. 

Q. Tell us this: When you went into Judge Letts* chambers 
on the occasion of that first discussion just what did you say 
to him? 

A. I told him. “How many nights must a jury be locked 
up before they can have the privilege to be reinstructed by 
the Court?** 

Q. What was his answer? 

A. He said. “All you have to do is tell the deputy at any 
time.’* 

“Well.” I says. “I was denied that privilege and instead of 
that, contrary instructions through the code were given into 
the jury room.” 

Q. And that was told to Judge Letts at that first discussion? 

A. I told him personally and then I also told him. I says. 

“Has the jury the right to change the number of 
340 verdicts that can be considered in a case of this kind?” 

Q. And then what did he say? 

A. He says. “No.” 

Q. And what did you next say? 

A. I said. “That's what this jury has done. They elimi¬ 
nated one of the verdicts that I as a juror had the privilege to 
consider and which I was denied.” 

Q. What next did you say. if you remember? 

A. Well, it was all along those lines, and the difficulty of 
me to get through the foreman. It was the foreman that was 
the unjust influence in the jury. 

Q. And you told Judge Letts that the foreman, in your 
opinion, was unjust in his handling the case? 

A. Unjust in just making himself the ruler, without any 
consideration for any other juror. 

Q. Now. at that particular time, if you recall it. was any¬ 
thing said by you about the foreman’s friendship with Air. 
Robb? 

A. That was mentioned to me by some juror on another 
case, who also experienced the same trouble with this same 
foreman as I did on this case and who referred to his great 
friendship- 

Mr. Wilson (interposing.) Wait a minute. I do not mind 
the question being answered yes or no. I object to going into 
the details of the conversation. 

The Court. What is the question? 
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The Reporter (reading): “Now. at that particular time, if 
you recall it. was anything said by you about the fore- 

341 mans friendship with Mr. Robb?” 

By the Court: 

Q. Was anything said by you about the foreman's friend¬ 
ship with Mr. Robb? 

Mr. Wilson. May the answer be “yes” or “no”? 

The Court. Yes. 

Mr. Wilson. Answer “yes” or “no.” Mr. Witness. 

The Witness. My discussion with Judge Letts? 

By the Court: 

Q. Was anything said about the foreman's friendship with 
Mr. Robb? 

A. Yes; it was. 

By Mr. Laughlin: 

Q. Now. can vou tell us. then, what was said? 

V v 

Mr. Wilson. I object. 

The Court. How is that material in this case? 

Mr. Laughlin. Well. I think it becomes material now. your 
Honor, because the scope of the inquiry has been broadened by 
Mr. Wilson going into this affidavit and the mention of the 
code and also, as he says, the hostility of the foreman. Now, 
then, if there was hostility toward this defendant I think we 
should know the motive for it and the reason for it. 

The Court. This does not have anything to do with that? 

Mr. Wilson. This is outside the issues of the case. More¬ 
over, the opinion of the Court of Appeals, which reiterated 
the law which has been the law in the Federal Courts for so 
many years, is that a juror may not be permitted to impeach 
his verdict by any such evidence of that type. 

The Court. Well. I will have to sustain the objection. 

342 By Mr. Laughlin: 

Q. Now, Mr. Goode, Mr. Wilson questioned you about 
this affidavit and then Mr. Wilson asked you whether you had 
informed Mr. Bowman about this matter of the code and, if 
I rbmember correctly, you said it was sometime in May. The 
recbrd shows here that this affidavit was filed in this Court on 
Mdv 27th. 1036. and was sworn to on the 26th dav of May 
1936. 

Now. did I understand you correctly that that was the first 
time that you had told Mr. Bowman of this matter of the 
code? 
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A. I think it was the first time, although I had a short con¬ 
versation with him after the conference with the District 
Attorney and Judge Letts in his chambers. 

Q. Now. coming back a moment to that, the matter of the 
code was mentioned to Judge Letts at that noon discussion? 

Mr. Wilson. Wait a minute. He has not testified to that. 

Mr. Lauchlin. I think he has. 

Mr. Wilson. Well, if he has- 

The Witness (interposing). Yes: I did. 

Mr. Wilson. Is that so? 

The Witness. Yes. 

Mr. Lauchlin. He fixed it at the noon recess and it lasted 
20 minutes. 

The Witness. I discussed that at the first conference I had 
with him. 

Mr. Wilson. All right. 

By Mr. Lauchlin: 

Q. Is it your testimony, then. Mr. Goode, that you 
343 are not certain whether that was mentioned in the 
afternoon discussion, with the stenographer present? 

A. I feel confident it was. because we went over it pretty 
thoroughly. 

Q. Now. as I understand from your testimony this morn¬ 
ing. that discussion had gone on and continued for at least 45 
minutes before Mr. Jordon's lawyer. Mr. Bowman, was brought 
into the room? 

A. Yes. sir. 

Q. And I believe it was your testimony also this morning 
that he attempted to ask a question and was stopped? 

A. He was rudely stopped. 

By the Court: 

Q. He was what? 

A. He was rudely stopped from asking a question. 

By Mr. Lauchlin: 

Q. By whom? 

A. Judge Letts. 

Q. Now. I am going to ask you another question. Mr. Goode. 
Now. do not answer this until Mr. Wilson has a chance to 
object. As I understood your testimony this morning, you 
said substantially this: That there were sinister influences at 
work in the jury room? Didn't you say something like that? 

A. Yes, sir. 

213169—40 3 5 
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Q. All right. Now. I am going to ask you this question, 
and do not answer until Mr. Wilson has a chance to object: 
Will you tell us now what those sinister influences were? 

Mr. Wilson. I object, if your Honor please. 

The Court. I sustain the objection. 

344 Mr. Laughlin. Note an exception, then. 

By Mr. Laughlin: 

Q. Now. I am coining back here again. As I understand, 
it was about noon of that Thursday that you asked for the 
prayers and the deputy marshal told you that you could not 
have the prayers: is that right? 

A. That’s right. 

Q. He told that to you or did he tell it to Mr. Harmon and 
Mr. Harmon relayed it to you? 

A. I was in back of Mr. Harmon at the door when he came 
back. 

Q. You say in this affidavit. Mr. Goode. ‘‘Arthur C. Harmon 
reniarked ‘if anyone is to see the deputy it must be the fore- 
ma'n. I will talk to the deputy.’ Affiant says”—and that 
means you—“that the foreman then left the jury room, shut¬ 
ting the door behind him and remaining outside of the jury 
room for about two minutes, holding the jury room shut, 
though affiant”—meaning you—“pulled on it from the inside.” 

Do you recall that? 

A. Yes. sir. 

Q. Now. I want to get that straight. Assuming now that 
this is the jurv room and vou were in this room, did Mr. Har- 
mon go clear outside the door, like I am going to go now 
[indicating] ? 

A. Yes. sir. 

Q. Did he go clear outside? 

A. Yes. sir. 

Q. Then when you say you pulled the door from the 

345 inside you mean that you pulled it like this [indicat¬ 
ing] : is that right? 

A. Yes. sir. 

Q. And was he holding it from the outside? 

A. Yes. sir. 

Q. Now. then. Mr. Wilson asked you about your telling 
this to Mr. Bowman. As a matter of fact, didn't you at the 
tifne you made this affidavit say something to him about it? 

Mr. Wilson. Wait a minute. I object to the evident lead¬ 
ing character of his question. “Didn’t you say something to 
him?” It is obvious the answer is going to be suggested. 

Mr. Laughlin. All right. 
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By Mr. Laughlin: 

Q. Suppose this. Mr. Goode: At the time you had this 
conference or this discussion with Mr. Bowman will you tell 
us what you said to Mr. Bowman and what he said to you 
about the case? 

A. Well. I outlined the facts as I gave them in the affidavit 
and my principal inquiry from his was the certain question 
that was asked Mr. Jaynes. He was asked the question 
whether Jordon stated to him that he shot his wife and he 
mumbled something in reply two times that the jury could 
not understand. 

Q. That is. who mumbled? 

A. Mr. Jaynes, and it was the most important question, to 
my consideration, in the trial, and it was the most unsatis¬ 
factorily answered one. and finally Mr. Bowman got the ques¬ 
tion clearly out of Mr. Jaynes that he said the gun was in his 

hand, and I asked him. “Why didn’t you bring that out 
346 stronger with the jury?” 

I said. “That question was not satisfactorily an¬ 
swered.” and he said. “I was afraid.” 

He was afraid about something connected with the court¬ 
house. 

By Mr. Wilson: 

Q. Did he say that to you, Mr. Goode? 

A. Yes. I wanted to know why. 

Q. Did you hear what I said? Did he say to you that he 
was afraid of something connected with the courthouse? 

A. He only said. “I was afraid.” 

Mr. Wilson. I move to strike out the rest of it. 

The Court. Strike out the rest. 

By the Court: 

Q. That is all he said? He was afraid? 

A. I think that is all he said, “I was afraid.” 

By Mr. Laughlin: 

Q. Did you ask him then why he was afraid? 

A. Yes, sir. 

Q. What did he say then? 

A. He evaded my question. 

By the Court: 

Q. What? 

A. He evaded the question. 

By Mr. Laughlin: 

Q. You mean he deliberated it? 

A. Yes; he just said—I don’t like to say that. 
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Q. Are you quoting him now? 

A. Yes. sir. 

347 Q. You mean he said. “I don’t like to say that?” 

A. No. I say. maybe I shouldn't say that. 

Q! You said something before that I took to mean that he 
pondered your question. 

A. Instead of answering my question he made that state¬ 
ment which made me believe that he was afraid of something 
in the courthouse. 

Mr. Wilson. I object to that. 

By the Court: 

Q. What did he say? 

A. These were his very words. He said. “Mr. Goode, 
there’s only two judges in this Court that were successful at¬ 
torneys before they were placed on the bei;ch.” and that 
was 1 all he said in answer to my question, “Why were you 
afraid?” and I don’t know today why he was afraid. 

By Mr. Lauuhlix : 

Q. I believe also that you said a little while ago. in response 
to Air. Wilson's question, that at the time the code was 
brohght into the jury room you were under the impression 
that that was illegal and improper, is that right? 

A. I had no knowledge that it was illegal to bring that 
code in. 

Q. Now. one other question that you probably covered this 
morning, but I want to be sure in case you have not. When 
that code was brought into the jury room was anything said 
by the deputy or Mr. Harmon or anyone else that that was 
sent there by the judge? 

A. No. sir. 

Q. After the deputy told you that you could not 

348 have the prayers was it at that, point then that there 

was some discussion about the code? 

A. Yes. Mr. Goodwin asked right after that. “Can we 
have the code?” 

He said, “You can’t have that.” 

Mr. Laughlin. You may inquire. 

Recross-examination by Mr. Wilson: 

Q. Mr. Goode, you said that when the code was brought 
into the jury room you did not know it was illegal to bring 
the code in there, did you? 

A. Yes. sir. 

Q. Yet one of the first statements you made to Judge Letts, 
when you met him at lunch time, was that the code was 
brought into the jury room, is that correct? 
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A. Well, not with the idea of its illegality; more so the 
contents of the code in relation to the instructions that he 
gave in the prayers. 

By the Court; 

Q. The question was. “Was that one of the first things you 
said to Judge Letts?" That, was the question. 

A. Well, in relation to my contention that the jury changed 
the number of verdicts, and the code was the reason that they 
changed his instruction of second-degree murder with acci¬ 
dental shooting. 

By Mr. Wilson; 

Q. But there is no doubt in your mind that you made it 
clear to Judge Letts that the code had been brought 
349 into the jury room, is that so? 

A. Oh. yes; the first time. I am not sure whether we 
rediscussed that later or not. That was one of the first 
things I told him. 

Q. In other words, in the afternoon when Mr. Garnett and 
Mr. Robb were present you are not sure whether you discussed 
that feature of the code, is that correct? 

A. Well, now, I think we did. 

Q. You think you discussed it? 

A. I have not seen that for two years. 

Q. Your best recollection is that you discussed it on both 
occasions? 

A. I know we discussed it. because that was the founda¬ 
tion of the disagreement. 

Q. Listen to my question. Mr. Goode. You know you dis¬ 
cussed it on both occasions, is that so, once when you were 
alone with Judge Letts- 

A. (Interposing.) That I am sure. 

Q. (Continuing.) And later on when you were in the pres¬ 
ence of Messrs. Garnett and Robb, correct? 

A. Yes. 

Q. Are you as sure that you discussed it in the afternoon 
as you are that you discussed it at noon? 

A. I feel confident; yes. sir. 

Q. You are confident that it was discussed both times? 

A. Yes. sir. 

Q. And your memory is just as certain about one as it is 
about the other? 

Mr. Laughlin. He did not say that. 
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350 By the Court: 

Q. Is it. Mr. Goode? 

A. Yes; because it was the foundation on which my dis¬ 
cussion hinged continually, and their refusal to allow the jury 
to be reinstructed. 

Q. You are talking now about after the trial was all over. 
You saw Judge Letts? 

A. Yes. sir. 

Q. After the trial was over? 

A. Yes, sir. 

Q. Then you saw him again after the trial was over with 
Mr. Garnett and Mr. Robb and Mr. Bowman? 

A. Yes. 

Q. You discussed the question of the code being brought 
intd the jury room on both occasions, is that right? 

A. Yes. sir. 

Q. I want you to be sure that that was right. 

A. I am sure the code was mentioned. 

Q. On both occasions? 

A. But I did not discuss it with the knowledge that the 
bringing in of the code was anything out of the ordinary. 

Q. That is not the point. Are you sure that it was dis¬ 
cussed on both occasions? 

A. Yes; I feel confident. 

By Mr. Wilson: 

Q. And the code was discussed with respect to its having 
been brought into the jury room at both of these times, isn't 
that so? 

The Court. That is what I meant. Did I say “eourt- 

351 room” or “jury room”? 

Mr. Wilson. I wanted to clear up the question 
whether the code was being discussed as representative of the 
law or whether it was discussed as a physical thing which was 
brought into the jury room. 

By Mr. Wilson: 

Q. When you were there with Judge Letts at noon you 
told him. in the course of your discussion with him, that the 
code had been sent in to the jury room; correct? 

A. Yes. sir. 

Q. And then you are equally positive, are you. that in the 
afternoon, when somebody else was present, namely. Mr. Gar¬ 
nett and Mr. Robb, you again brought up the matter of the 
code having been brought into the jury room; correct? 

A. Yes. sir. 
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Q. And as I attempted to summarize, you are just as posi¬ 
tive about it occurring at one time as you are that it occurred 
at another, correct? 

A. Yes, sir. 

Q. Now. when you mentioned it to Judge Letts at noon 
what did he say with respect to the legality of bringing the 
code into the jury room? 

A. We never discussed it with that angle in mind. 

Q. And did he say anything to you about the propriety or 
impropriety of doing that? 

A. No. sir. 

Q. Now, in the afternoon when you discussed it in the 
presence of all of these individuals whose names I have men¬ 
tioned did the question come up as to the propriety 

352 or impropriety of doing that? 

A. No. sir. 

Q. You have since learned that it was improper, is that 
so? 

A. Yes; yes. sir. 

Q. Who told you for the first time that it was improper? 

A. I think it was only when I read in the paper about this 
case. I think that is the only information I knew that that 
was really the improper part of that. 

A. Now, you did testify before the Congressional Com¬ 
mittee, did you not? 

A. Yes, sir. 

Q. Prior to testifying before the Congressional Committee 
did you talk to a man named Holzworth? 

A. Yes. sir. 

Q. Did he discuss with you the propriety or impropriety of 
the code going into the room? 

A. That I don’t recall. We discussed that case thoroughly 
together and I done a great deal of printing for Mr. Holz¬ 
worth at the time of his activity in the case. 

Q. In connection with the release of Jordon or the com¬ 
mutation of his sentence? 

A. Yes. sir. 

Q. He had a lot of material printed up? 

A. Yes. 

Q. You were then in the printing business here in Wash¬ 
ington? 

A. Yes. 

353 Q. And he was a customer of yours? 

A. Yes, sir. 

Q. Was it in connection with those contacts that you told 
him that a code had been brought into the room? 
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A. Oh. I discussed that freely after the case with anybody 
who talked about the Jordon case. 

Q. Was Mr. Holzworth one of them? 

A. I am sure we did; yes. sir. 

Q. Now. when you discussed it fully with people after your 
verdict did you gain the information that it was improper 
for a code to go into the jury room? 

A. I believe it was Mr. Holzworth. when I first discussed 
that, when I first got the knowledge that it was improper. 

Qi And he was the one who told you that it was improper 
for the code to go into the room? 

A. I believe so; I am not sure. 

Qi Did he know before you told him that a code had gone 
into the room, or did you tell him that as a piece of new 
information? 

A. I don't recall that. 

Q. What is your best recollection of that. Mr. Goode? 

A. I have talked so much about this with him that I would 
not know what—at that time, you know—I would not know 
what all the discussion was. 

Q. And he was the o*ne that told you that there was some 
impropriety in it. is that so? 

A. Well, approximately, I think so. I would not remem¬ 
ber where I got the first impression exactly, but I know 
354 we discussed all angles of the case, including the code 
with it. Whether he was the first one that gave me 
that information. I don’t know. 

Q. Did you talk to him before you testified before the Con¬ 
gressional Committee? 

A. Yes. He was the man that I think got, the way I un¬ 
derstand—got that Congressional Committee. 

Q. In your conversation with him did you tell him that 
there came a time when the jury went out to a meal that the 
code was out in the hall on a table, open to the inspection 
of any juror who wanted to pick it up? Did you apprise him 
of that fact? 

A. I don’t recall that. 

Q. You told Mr. Krouse and me about that in our office, 
didn’t you? 

A. Yes. 

Q. Had you informed anybody of that fact before you 
stated it to us this morning? 

A. Today? 

Q. Yes. 

A. No. sir. 
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Q. About the code being in the hall or the corridor. 

A. No. sir. 

Q. You had never mentioned that to anybody before you 
mentioned it to Mr. Krouse and me this morning, is that 
correct? 

A. I did not talk to anybody this morning- 

Q. (Interposing.) No. Had you told anybody about the 
code being on a table in the corridor of this courthouse. 

355 available for the inspection of a juror, before you told 
Mr. Krouse and me about it this morning? 

A. You mean whether I mentioned that today before see¬ 
ing you to anyone or any other time? 

Q. Yes; any other time. 

By the Court: 

Q. Mr. Goode, this morning you told Mr. Krouse and Mr. 
Wilson about the code being on the table out in the hall? 

A. Yes. 

Q. Now, had you mentioned that to anybody else before 
you told them this morning? 

A. I don’t think so; I don’t think so. 

By Mr. Wilson: 

Q. That would include Mr. Holzworth? 

A. I would not be positive on that. 

Q. And that would include the Congressional Committee? 
A. I don’t remember that. 

Mr. Wilson. May I offer in evidence as part of the cross- 
examination of this witness Respondent’s Exhibit No. 5. which 
is the affidavit I had the witness identify? 

Mr. Laughlin. No objection, your Honor. 

The Court. Very well. 

(“Respondent’s Exhibit 5,’’ previously marked for identi¬ 
fication, was received in evidence.) 

The Court. I suppose I had better look at it. 

Mr. Laughlin. Shall I suspend while your Honor reads it? 
The Court. If you will. It will only take me about a 
minute. 

356 [After examining the document in question.] All 
right. 

Further redirect examination by Mr. Laughlin: 

Q. Now. Mr. Goode. Mr. Wilson questioned you at some 
detail about these two discussions you had with Judge Letts, 
one at noon and one in the late afternoon. My recollection 
is you said you were positive that the matter of the code was 
discussed with Judge Letts at the first meeting at noon. Now, 
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is it your testimony that you are certain that it was also dis¬ 
cussed in the afternoon or that you are not positive that it 
was discussed in the afternoon? 

A. I am positive we did discuss it. 

By the Court: 

Q. What is that? You had your hand up so I could not 
hear you. 

A. I am positive I did discuss it in the afternoon. 

By Mr. Laughlix: 

Q. Now. at the time that you did discuss it in the afternoon 
was Mr. Bowman present? 

A. That I couldn't say whether he was in at the time or 
not. I don’t think so. 

Q. Your testimony was a while ago that he was stopped 
rudelv by Judge Letts. 

v v C 

A. Yes, sir. 

Q. And can you recall Judge Letts’ words in stopping him, 
what he said? 

A. He said. ‘‘Be quiet. We want to hear Mr. Goode talk.” 

By the Court: 

Q. We want to hear who? 

357 A. Mr. Goode. He said. “Be quiet. We want to 

hear Mr. Goode talk.” He refused to let him ask any 
questions. 

By Mr. Laughlix: 

Q. Did he later on let him ask any questions of you? 

A. No. sir. 

Q. Do you recall whether you asked Judge Letts a question, 
directly, whether it was legal to have that code in the jury 
room? 

A. That angle was never discussed in any of my talks with 
him. 

Q. Now, Mr. Goode, Mr. Wilson questioned you in some 
detail about with whom you first talked over the matter of 
the code in the jury room after you found out it was illegal. 
Now, are you sure Mr. Holzworth was the first person you dis¬ 
cussed that with? 

A. I am not certain. 

Q. Could it have been someone else? 

A. It might have been someone else. I am not certain on 
that. 

Q. Now, you discussed it with a number of persons, is that 
correct? 

A. Yes; a number. 
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Q. You testified before the House Committee? 

A. Yes. sir. 

Q. Did you testify before the Pardon Attorney? 

A. No. sir. 

Q. Do you know whether in 1037. about the time or near 
the time that you testified before the House Committee, you 
were called to the District Attorney's office in this 
35S courthouse? 

A. No. sir. 

Q. How about this printing that you did for Mr. Holz- 
worth? By the way. you were a printer? 

A. Yes. 

Q. Your address, I believe, was 1235 New York Avenue? 

A. New York Avenue. 

Q. Was that your business or were you merely employed 
there? 

A. No; that was my business. 

Q. What was the name of it? 

A. Community Press. 

Q. By the way. have you ever seen me before. Mr. Goode? 

A. T don’t recall. 

Q. You never talked with me before? 

A. No. sir. 

Q. The first time you remember any discussion with me 
was this morning, when you took the witness stand? 

A. Yes. sir. 

Q. Now. then. T want to get another matter straight in my 
mind about this code in the hall as you went out to lunch. 
Tell me about that. 

A. Mr. Everett was walking in front and he just men¬ 
tioned. “I did not read that code”- 

Q. (Interposing.) First let me ask you this: Was that the 
first meal that you were filing out to? 

Mr. Wilson. He said he was not certain about that. Mr. 
Laughlin. 

The Witness. I am not sure. 

359 By Mr. Laughlin: 

Q. All right. Now. continue on. 

A. He just remarked that he did not read it inside the jury 
room and he would like to read it himself. 

By Mr. Wilson: 

Q. Who said this? 

A. Mr. Everett, and Mr. Goodwin took him over, opened 
the book, and they read it. By the time the last jurors came 
up. why. he was in line. He just glanced at it a moment and 
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followed us right in. They were in charge of the deputy in 
passing. 

By Mr. Laughlin: 

Q. You say this was in the hall. Was there a table there? 

A. It was laying in the corner on something—I forget—a 
table. 

Q. By the way. you have been in the courthouse several 
times. Where was this particular jury room where you were 
deliberating? 

A. I would not know anything about that. 

Q. As I remember. Judge Letts’ court was Criminal 2. and 
it would be almost opposite here. Was it the jury room back 
of this courtroom or was it the jury room at the other end of 
the courthouse? Do you know where No. 1 is? 

A. I tell you. we filed out the door right here [indicating]. 
Our jury was sitting on the right-hand side. We filed out 
the hall to the right to get to our jury room. That’s all I 
remember. 

Q. And you say this code was on some stand or chair 
300 or something? 

Mr. Wilson. Table, he said. 

The Witness. Right outside near the witness room. 

By Mr. Laughlin: 

Q. Just what was it that Mr. Everett said then? 

A. He said. “I didn’t read it. I would like to take a look 
at it.’’ or. “would like to read it.” and he and Mr. Goodwin 
walked over to it and opened it up. because he knew exactly 
where to find it. 

Q. And that was when you were filing out to lunch? 

A. Yes. 

Q. You were in charge of a marshal? 

A. Yes. sir. 

Q. Was that Mr. Upperman. the same marshal? 

A. Yes. sir. 

Q. Did the rest of you stop while Mr. Goodwin and Mr. 
Everett stopped to pick this code up and look at it? Did the 
rest of the jurors halt or did they continue on down the hall? 

A. No; we continued. They just glanced at it a moment. 
They were not delayed and we were not delayed. 

Q. And while they were looking at that was a marshal 
there present? 

A. He was in the lead. I don’t think he saw them do it. 

Q. You do not know whether more than one marshal took 
you to lunch, do you? 

A. I don’t think they did. 
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Mr. Laughlin. You may examine. 

The Court. May I ask him one question? 

3(51 Mr. Wilson. Certainly. 

By the Court: 

Q. When did you first find out that it was improper for that 
code to be brought into the jury room? 

A. I am not absolutely certain. I think it was through 
Mr. Holzworth. but I would not say for certain. It is either 
Air. Holzworth or Air. Bly. of the Barton. Duer & Koch Paper 
Company, who was the first man I discussed my experience 
with the jury with, and I am not sure. It was either one of 
those two men. 

Q. At the time you spoke to Judge Letts—at either time— 
you did not know then that it was improper? 

A. No; I did not. 

Air. Wilson. We have no further questions, your Honor. 
By Air. Laughlin: 

Q. Just one other. Who is Air. Bly, Air. Goode? 

A. He is salesman for the Barton. Duer <fc Koch Paper 
Company. 

Q. Spell that for the reporter. 

A. B-a-r-t-o-n. D-u-e-r. and K-o-c-h Paper Company. 

Q. And you discussed this matter with Air. Bly? 

A. Yes; the jury procedure. 

Q. Was there any particular reason. Air. Goode, why you 
discussed it with Air. Bly? 

A. The reason, that my rights as a juror—my rights as a 
juror were denied in being reinstructed by the Court. 

By the Court: 

Q. What is that? I did not understand that. 

A. The reason I discussed it with Air. Bly was that 
3(52 my rights as a juror were denied—to be reinstructed 
by the Court. 

Q. Denied by whom? 

A. By the jury and the deputy. 

Air. Laughlin. That is all. 

The Court. Alay he go now? 

Air. Wilson. I would like him not to be excused for the 
time being, your Honor. 

The Court. Very well. Remain within call. 

(The witness left the stand.) 

363 Air. Laughlin. Your Honor. I am going to call two 
other witnesses, not on this jury matter but on the 
other matter. One is a night watchman, and he has not had 
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any sleep. I want to put him on so that he can then go home 
and get some sleep. 

Call Carvcy Mason. 


Thereupon Carvey Mason was called as a witness for and 
on bbhalf of the petitioner and. having been first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. Laughlin: 

Q. State your full name. 

A. Carvey Mason. 

Q. What is your address? 

A. 1423 S Street Northwest. 

Q. What is your present occupation? 

A. Night janitor. 

Bv the Court: 

V 

Q. What did you say your occupation is? 

A. Night janitor. 

By Mr. Laughlin: 

Q. Where is that? 

A. 2500 Massachusetts Avenue Northwest. 

Q. Is that for Thomas J. Fisher? 

A. That is right. 

Q. In the year 1931. particularly the month of April, where 
were you employed? 

A. 1 was employed at the Garden T Shoppe. 

364 Q. I direct your attention to April 3 of 1931. which 
was Good Friday. Were you on duty at the Garden 
T Shoppe? 

A. I were. 

Q. What time did you go on duty? 

A. I go on at four o’clock in the afternoon. 

Q. What was your work there? 

A. I was a bus boy. 

By the Court: 

Q. You were a what? 

A. A bus boy. 

By Mr. Laughlin: 

Q. When you say you were a bus boy. do you mean that you 
picked up the dishes, and so forth? 

A. Yes. 

Q. In the late evening of Good Friday did anything unusual 
happen at the Garden T Shoppe? 

A. Yes. 

Q. Tell his Honor what happened. 
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A. Yes; there was a hold-up on that particular evening— 
that night. I mean. I suppose that is what you are dealing 
with. 

By the Court: 

Q. Keep your voice up. 

A. On that night between eleven-thirty and twelve o'clock 
there was a hold-up there. 

By Mr. Laughlin: 

Q. How many took part in that hold-up? 

A. Well, there was two. 

Q. Did you see the men when they came in? 

A. Yes. 

363 Q. Can you fix the time for us. to the best of your 
recollection? 

A. It was after eleven-thirty, because there was a routine 
of work that I usually go through after eleven-thirty, and I 
had begun that. 

Q. Did you get a good look at the two men? 

A. Yes; at a distance. 

Q. Can you tell us now how tall those two men were? 

A. One was a tall man. and the other was a short man, and 
I judge the short man would be around five feet. 

Q. Around five feet? 

A. Something like that. 

Q. Do you recall the color of his hair? 

A. Well, I wasn’t that close to him. 

Bv the Court: 

V 

Q. How tall are you? 

A. I am five foot five inches. 

By Mr. Laughlin: 

Q. And the other man? How tall would you say he was? 
A. Well, he was slightly taller. 

Q. Would you say he was as tall as I am? 

A. Well, probably so. 

Q. Did either of them have guns? 

A. Yes: the two had guns. 

Q. Do you know the color of the tall man’s hair? 

A. I wasn’t that close to him. 

Mr. Laughlin. Will you stand up. Mr. Jordon? 

(Mr. Jordon stood up.) 

366 By Mr. Laughlin: 

Q. Now, can you tell us whether your description, Mr. 
Carvey. fits Thomas Jordon? 

A. About the short man. It would fit his description. 
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Q. Can you tell us now if you saw Thomas Jordon at the 
tea shoppe on the night of April 3? 

A. I couldn't say. 

Q. 'By the way. were you questioned on that night. April 3? 

A. No: I don’t think so. particularly. I don’t recall now. 

By the Court: 

Q. I don’t hear you. 

A. I don't recall being questioned. 

The Court. When he says that, he means the night this 
happened? 

By Mr. Laughlin: 

Q. Did any police officer talk to you that night? 

A. I don’t recall, now. anyone speaking to me. 

Q. When was the first time any police officer did talk to 
you. 

A. Well. I think it was some time after that, down at the 
Police Headquarters. Someone asked me if I could identify 
anyone. 

Q. How long after that was it? 

A. Well, in the next week or so. 

Q. How many times all told would you say you talked to 
any police officers? 

A. Well. I couldn’t say; I have no idea. 

367 Q. Was it as many as a dozen times? 

A. I don’t think it would run that far. 

Q. Were there any times when you were asked to go before 
a police line-up? 

A. Yes: I recall that I went to the police line-up several 
times. 

Q. That was in the year 1931. the same year? 

By the Court: 

Q. Was that the same year that the hold-up occurred? 

A. Yes. 

By Mr. Laughlin : 

Qi Can you tell us in what month of the year 1931 you 
went to the line-ups? 

A. I couldn’t tell you that. 

Q. You recall, don’t you. Carvey, that you testified before 
the Pardon Attorney? 

A. Yes; I believe I did. Yes. sir. 

Q. Do you recall that you told the Pardon Attorney about 
the appearance of the men; that one was a tall man and the 
other appeared to be short? 

A. That is right. 
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Q. Then, you were asked, “How short? Very short or 
shorter than the other fellow?” 

Then you said, “Not so very short. Just enough to notice 
that one was slim and tall.” 

Do you recall that? 

A. Yes; I think I told them that. 

Q. The taller of the two men. you said, was about my 
height? 

36S A. Yes. 

Q. And the other one? How much shorter was he 
than I am. 

A. I couldn’t exactly say how much shorter he were, but 
I judge he would be around about five foot. I think that is 
what I said. 

Q. You would consider that the short man was about five 
feet? 

A. I would consider him around that. 

Q. Do you recall testifying here at the hearing in June, 
Carvey—last June? 

A. Yes; I do. 

Q. Does this refresh your recollection: 

“Question: Can you give us a description of the men— 
that is, to the best of your recollection, the description of those 
two men?” 

Your answer was: “The best description I could give you 
is that one was a tall man and the other one was a short man.” 

Then you were asked: “What do you mean by that? How 
tall was the tall man?” 

You said: “He was above my height and I considered him 
tall.” 

Then: “How tall are you?” 

You said: “I am five foot five inches.” 

Then the Judge asked you: “You call that a tall man?” 
369 Your answer was: “I say I call that a short man.” 
Do you recall that? 

A. Yes; I believe I do. 

Q. Then I said to you: “What do you call a tall man?” 

You said: “I call a tall man above that, a person around 
five foot ten inches or five foot six inches.” 

Then I said: “Would you call me a tall man?” 

You said: “I would call you kind of medium, something 
like that.” 

Do you recall that? 

A. Yes. 

Mr. Laughlin. You may inquire. 

213169—40-16 
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Cross-examination by Mr. Krouse: 

Q. Did you see the faces of the two men who came into 
the store that night? 

A. I couldn't see their faces; they were covered. 

Q. How many line-ups did you attend? 

A. I attended several line-ups. 

By the Court: 

Q. You could not see their faces? 

A. I didn't know who their faces were. 

By Mr. Krouse: 

Q. So. you were not able to identify anybody at the 
line-up? 

370 A. No. 

Q. You testified at the trial? 

A. Yes. 

Mr. Krouse. That is all. 

1 Redirect examination by Mr. Laughlin: 

Q. Did you make any written statements to the District 
Attorney or to the police officers before this trial? 

A. No; I haven’t. 

Mr. Laughlin. You may examine. 

Mr. Krouse. I have no further questions. 

The Court. You do not want him any more? 

Mr. Krouse. No; your Honor. 

Mr. Laughlin. No: he may be excused. 

(The witness left the stand.) 

Mr. Laughlin. Call Mildred Colt. 

Thereupon Mildred Colt was called as a witness for and 
on behalf of the petitioner and. having been first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. Laughlin: 

Q. What is your full name? 

A. Mildred Colt. 

Q. You spell your last name C-o-l-t? 

A. Yes. 

Q. What is your address. Miss Colt? 

A. 4(330 Thirteenth Street. Arlington. 

371 Q. Arlington, Virginia? 

A. That is right. 

Q. In 1931. in the month of April, what was your address? 

A. My home? 

Q. Where you lived. 
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A. 1712 Summit Place, Northwest. 

Q. Where were you employed? 

A. Garden T Shoppe, on Columbia Road. 

Q. I direct your attention to the night of April 3, 1931, 
which was Good Friday night. Were you on duty at the Gar¬ 
den T Shoppe? 

A. Yes. 

Q. What time did you get to work? 

A. Five o’clock. 

Q. What was the nature of your work there? 

A. I was a clerk. 

Q. I direct your attention to the late evening of April 3. 
1931. Did anything unusual happen at the Garden T 
Shoppe? 

A. Yes; a robbery. 

Q. How many took part in that robbery? 

A. Two men. 

Q. Can you fix the time? 

A. It was about eleven-twenty five or eleven-thirty. 

Q. Where were you when the men entered the place? 

A. Behind the counter. 

Q. Did you get a good look at the two men? 

A. Yes. 

Q. Can you describe those two men to us? 

A. I can describe their general build but not their 
372 facial features. 

Q. What about their height? How tall were 

they? 

A. One of them was quite tall, and the other one was either 
medium or short in comparison to the first one. 

Q. You say. “Quite tall.” How tall would you say? 

A. Oh. about six feet; possibly over six feet. 

Q. Do you remember the color of the hair of the one who 
was six feet tall? 

A. He was light haired. 

Q. Did he have a gun? 

A. Yes. 

Q. Now. how tall was the other man? 

A. He was much shorter than the first man, but I don't 
know exactly how tall he was. I think he was rather short— 
that is. below five feet eight. 

Q. Below what? 

A. Five feet eight. 

Q. How about the weight of the short man? 

A. I really couldn’t tell you. I haven’t any idea of what 
he weighed. 
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Q. How about the short man? Did he have a gun? 

A. \ es. 

Mr. Laughlix. Will you stand up. Mr. Jordon? 

(Mr. Jordon stood up.) 

Bv Mr. Laughlix: 

i * 

Q. Miss Colt, do you remember seeing Mr. Jordon at the 
Garden T Shoppe on the night of April 3? 

A. No. 

Mr. Laughlix. You may sit down, Mr. Jordon. 

373 (Mr. Jordon sat down.) 

By Mr. Laughlix: 

Q. Just what happened in the hold-up. Miss Colt? 

A. What do you mean? 

The Court. Please hold your hand down; I cannot hear 
you. 

By Mr. Laughlix: 

Q. Did you hear a shot fired? 

A. Yes. 

Q. Who was hurt? Who was shot? 

A. Mrs. Jaynes—Mrs. Elizabeth Jaynes. 

Q' Miss Colt, at the time you heard this shot fired, just 
where were those two men? 

A. The taller of the two men was on my left, and the 
shorter of the two was next to Mrs. Jaynes, beginning at the 
counter. 

Q. By the way. who else do you recall as being in the 
Garden T Shoppe at that time? 

A. I think there were about four customers. 

Q. What other employees? 

A. Two waitresses and a bus boy; and then I don’t know* 
who was in the kitchen. 

Q. What are the names of the two waitresses? 

A. One was Ella Yates, and the other Virginia Bryant. 

Q. Please try to keep your voice up. 

A. I have a sore throat. 

Q. It is necessary that the reporter hears everything you 
say. 

After the report of that shot that you heard, did you have 
any conversation with Mrs. Jaynes? 

374 A. Yes. 

Q. Did you see any evidence of a gunshot wound? 

A. No. 

Q. Did you see any blood on her body? 

A. No. 
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By the Court: 

Q. Or on her clothes? 

A. No. 

Q. You didn’t see any blood at all? 

A. (The witness shook her head.) 

By Mr. Laughlin: 

Q. Did you ask her where she was shot ? 

A. I asked her if she was shot. 

Q. What was her answer? 

A. She said she didn’t know. 

Mr. Wilson. If the Court please, this is getting into 
the- 

The Court. Of course, that is hearsay. I suppose: yet I 
think we had it the other day. didn’t we? 

Mr. Laughlin. Yes; we did. your Honor. 

The Court. At any rate, she said she didn’t know. 

By Mr. Laughlin: 

Q. Did you accompany Mrs. Jaynes into the ladies' room? 
A. No. I didn’t: Mrs. Bell did. 

Q. How long after that did Mrs. Jaynes remain at the 
Garden T Shoppe? 

A. Well, she was taken home right away. 

Q. Did you see her leave? 

A. I say right away; I don’t really mean that; I 
375 mean right after the place closed. Yes: I saw her 
leave. 

Q. Would you sav it was as much as a half hour afterward? 
A. Yes. 

Q. Did she walk out of the place unassisted, if you know? 
A. Well, practically; yes. Her husband had her by the 
arm, but he was not giving her any great support. 

Q. Do you know whether she got into a taxicab or a street 
car? 

A. I couldn't say. 

By the Court: 

Q. What was your answer? 

A. I couldn’t say. 

By Mr. Laughlin: 

Q. That night. Miss Colt, did you talk to any police officers? 
A. Yes; several. 

Q. How many, would you say? 

A. Well, I think two officers and perhaps one plain-clothes 
man. 
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Bv the Court: 

Q. I am sorry. I heard you say. “two officers*’ but not the 
rest. 

A. One plain-clothes man. 

By Mr. Laughlin: 

Q. Did those officers come in a scout car? 

A. I think they did; I didn’t see it. 

Q. The name of the plain-clothes man was what? 

A. I don’t know. 

37b Q. If I mentioned the name “Barrett.” would that be 
correct? 

A. No. 

Q. Would the name “Mahaney” be correct? 

A. I think so. 

Q. How long did you talk with those officers? 

A. About five minutes. 

Q. You gave them a description of the two men? 

A. Yes. 

Q. Do you know whether they wrote it down at that time? 
A. One of them did. 

Q. One from the scout car. or the plain-clothes man? 

A. One of the uniformed men. 

Q. When did you next talk to a police officer? 

A. The following evening. I believe. 

Q. How many times would you say you have talked to 
police officers altogether? 

A. I haven’t any idea, it was so many times. 

Q. In 1931 was it as many as a dozen times? 

A. Easily. 

Q. It may have been as many as two dozen times? 

A. I think so. 

Q. How many times have you gone before a police line-up? 
Do you know what a police line-up is? 

A. Yes. 

Q. How many times have you gone before a police line-up? 
A. I went twice before a regular line-up. 

By the Court: 

Q. What do you mean by ‘“regular”? 

377 A. Well. I meant to say I was taken to a precinct 
to see people in the jail, but not a regular line-up. 

Q. I don't get that. 

A. I went over to Xo. 3 Precinct once, and they brought 
out two or three prisoners, but it wasn't a formal line-up. 

Air. Wilson. If your Honor please, in the interest of time, 
may I call this to your Honor’s attention: I take it that this 
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witness is called in connection with that portion of the peti¬ 
tion which charges the wilful and deliberate suppression of 
evidence, and I think this witness testified at the trial. If that 
is the fact. I cannot see the pertinency or importance of pur¬ 
suing this line of inquiry. 

Mr. Laughlin. We might be able to do it this way. Mr. 
Wilson. 

By Mr. Laughlin: 

Q. Do you recall when this trial took place in 1936? 

A. Yes. 

Q. Did you talk to Mr. Robb, the Assistant District 
Attorney? 

A. Yes. 

Q. How many times would you say you talked with him? 

A. Well. I think twice: I’m not sure about that. 

Q. On either of those occasions did you sign a written 
statement? 

A. On one occasion; the first one. I believe. 

Q. In any of your conversations with Mr. Robb did you 
give him a description of these two men? 

A. Yes. 

37S By the Court: 

Q. You testified at the trial, did you? 

A. Yes. 

Q. When Mr. Jordon was tried for this matter, you testified 
at the trial? 

A. Yes. 

Mr. Laughlin. Just one more question. 

By Mr. Laughlin: 

Q. You told his Honor a while ago that you attended two 
regular line-ups. What other kinds of line-ups were there? 

A. Well. I don't know what you would call them. I just 
went to the precincts, and they brought out persons, and I 
looked at them. 

Q. Was there ever a time when you went to police head¬ 
quarters? 

A. Well, yes. Those were the formal line-ups. 

Q. Where the lights were flashed on the men? 

A. Yes. 

Q. How many times did that happen? 

A. I think twice. 

Q. Will you try to fix the time in 1931—the month? 

A. Well, the first line-up was the Monday following Mrs. 
Jaynes’ death, and I think the next one was during the same 
week or possibly the beginning of the next week. 
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Q. And the next ? 

A. Well. I don’t know; they were all mixed up. 

Q. Were there some later on in the year? 

A. Yes. 

The Court. Isn’t it unnecessary to consume this time? 
370 J You allege that the United States Attorney suppressed 
testimony. It now appears that this young woman 
testified at the trial. Her testimony was not suppressed. 

Mr. Laughlin. We do not dispute the fact that she testi¬ 
fied at the trial. 

The Court. Then, why spend all this time asking these 
questions? 

Mr. Laughlin. We contend that certain matters were 
known by Mr. Robb and were not brought out at the trial. 
However, I have finished, and counsel may cross-examine. 

Mr. Krouse. We have no questions. You may step down. 
The Witness. May I leave? 

The Court. Yes. 

(The witness left the stand.) 

Mr. Laughlin (to a Deputy Marshal). You might find out 
whether Miss Yates is outside. 

The Court. Did she testify at the trial? 

Mr. Wilson. She testified at the previous hearing but not 
at the trial. 

Mr. Laughlin. Not at the trial. 

The Court. Last May or June, or whenever it was? 

Mr. Wilson. Yes. sir. 

A Deputy Marshal. No; she is not there. 

Mr. Laughlin. Then, we shall go on with this jury matter. 
Is your Honor going to sit a while? 

The Court. Well. I thought I would sit until about a 
quarter past three. 

Mr. Laughlin. All right. We shall call Mr. Good¬ 
win. 

3S0 Thereupon Francis L. Goodwin was called as a wit¬ 
ness for and on behalf of the petitioner and. having 
been first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Laughlin: 

Q. What is your full name? 

A. Francis L. Goodwin. 

Q. That is spelled G-o-o-d-w-i-n? 

A. That is right. 

Q. What is your address. Mr. Goodwin? 

A. My residence. 94S Shepherd Street. Northwest. 
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Q. What is your occupation? 

A. Collection manager for Charles Schwartz 6c Son. 

Q. I direct your attention to the year 1936. the month of 
March. Were you on the jury in the case of the United States 
versus Thomas Jordon? 

A. I was. 

Q. Do you recall the dates of that trial? 

A. 1 do not. 

Q. Do you recall what day of the week it was when the 
case went to the jury; in other words, after you had received 
the instructions from the Judge and had filed out? 

A. No; I don't. 

Q. Do you know anything about the time? 

A. No. 

Q. If I told you it was about noon of a Thursday, would 
that refresh your recollection, or would that mean 
anything? 

381 A. It would not. 

Q. Do you recall that while you were in the jury 
room. Mr. Goodwin, a copy of the District (.'ode was brought 
into the jury room? 

A. I have no such recollection. 

Q. Did you have any discussion with any other juror about 
a code being brought into the jury room? 

A. The only part I recall with reference to that was a 
reference to a part of the District Code. 

Q. Wait a minute, now. What was that? 

A. The only recollection was a reference to a part of the 
District Code. 

By the Court; 

Q. We are talking now, sir. about whether a copy of the 
Code was brought into the jury room. 

A. I told him that 1 had no such recollection. 

Q. No such recollection? 

A. That is correct. 

By Mr. Laughlin; 

Q. Can you say now whether or not a code was brought 
into the jury room? 

A. I still state that I have no recollection of any code being 
in the jury room. 

Q. Do you recall any discussion among the other jurors 
about requests for additional instructions? 

A. I won’t definitely say “Yes” to that answer because I 
don’t recall that. The only statement I would say with ref- 
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erence to that is that the foreman did go to the door and speak 
to the marshal relative to some matters referring to the 
382 case. 

By the Court: 

Q. Relative to what? 

A. With respect to matters relating to the case. 

Q. But you don't recollect anything being said about a 
copy of the code? 

A. There was reference to the code; yes. That is what 
I am stating. There was reference to the code. 

Q. But I mean a copy of the code being brought in to the 
jury. 

A. No. I still state I have no recollection whatsoever of 
any code being brought into the jury room. 

By Mr. Laughlin: 

Q. When you say there was a reference to a part of the 
D. C. Code, just what do you mean by that? 

A. There was some discussion as to the part of the Code 
regarding an individual carrying a gun. entering an establish¬ 
ment. and using that gun while in that establishment. 

Q. Who participated in that discussion? 

A. That is something I cannot tell you. I believe it was 
all twelve jurors. 

Q. Then, where did the part of the D. C. Code come up? 

A. With reference to that particular section. 

Q. Who brought that up? 

A. I do not know. 

Q. But you recall that something was said about the D. C. 
Code in connection with that? 

A. That is right. 

Q. Do you recall whether any request was sent in? 
3S3 A. I do not. 

Q. For additional instructions? 

A. I do not. 

Q. Do you recall whether a request was ever made of the 
foreman to ask for additional instructions? 

A. I cannot recall that. 

Q. Do you know the name of the deputy marshal who was 
in charge of that jury? 

A. Mr. Upperman. 

Q. Had you been on juries before? 

A. I had. 

Q. How many times before that? 

A. Three or four. 

Q. And since that time? 

A. Once. 
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Q. Were all these times on criminal juries? 

A. Yes. 

Q. Are you acquainted with Mr. Robb, who was Assistant 
District Attorney at that time? 

A. Merely by seeing him here in the Court. 

Q. By seeing him here in 1936? 

A. That is right. 

Q. Had you ever seen him before that time? 

A. Not to my recollection. 

Q. Have you had any discussion with Mr. Robb in con¬ 
nection with this Jordon case in recent weeks? 

A. I don't believe I have seen Mr. Robb since then. 

Q. Since 1936? 

A. That is right. 

354 Q. Do you recall. Mr. Goodwin, what time the jury 
went to lunch on that first day? 

A. No: I don't. 

Q. First, can you tell us this: Do you know how long that 
jury deliberated? 

A. I can’t answer that: I don’t know. 

Q. Do you know whether you deliberated overnight: 
whether you were locked up overnight? 

A. We were locked up overnight: yes. 

Q. Can you tell us what time the next day you reported in 
Court? 

A. No; I couldn’t tell you that. 

Q. You don’t know whether it was morning, noon, or night? 
A. I presume it was in the a. m. 

Q. You presume? On what do you base that? 

A. Just to be frank with you. I couldn’t exactly state, but 
to the—I wouldn't, frankly, state whether it was morning or 
afternoon, but I have a vague idea it was in the a. m. 

Q. Since you have a vague idea of that, can you tell me 
if you have any recollection of what time the case first went 
to the jury? 

A. No: I don’t know. 

Q. Do you know at what hotel the jury stopped overnight? 
A. The Continental. 

Q. Do you know where you went for your various meals? 
A. The Continental. 

Q. For all your meals? 

A. I believe so. 

Q. At that time were you accompanied by the deputy 

355 marshal. Mr. Upperman? 

A. We were accompanied by a deputy marshal: I 
don't recall whether it was Mr. Upperman on all occasions. 
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Q. Bv the way. was there at any time more than one 
marshal? 

A. I believe there were two. 

Q. :Do you know the name of the other man? 

A. I don’t believe so. Whether it was Mr. Gates or Mr. 
Gasque. T don’t know. 

Q. Do you know both those men? 

A. I do. 

Q. When you filed out to any of your meals do you remem¬ 
ber any discussion about any copy of the District Code? 

A. I have no recollection of it. 

Q. In other words, you have no recollection one way or 
the other? 

A. Xo: I don't. 

Q. You don’t know whether any jurors stopped to look at 
a copy of the District Code? 

A. Xo: I don’t. 

Mr. Laughlix. You may examine. 

Cross-examination by Mr. Krouse: 

Q. Air. Goodwin, do you recall on any occasion while going 
to or from a meal while you were on the case that you your¬ 
self stopped somewhere in the hall at a table, picked up a 
copy of the District Code, and read it together with another 
juror? 

A. You mean during the trial? 

3S(5 Q. Yes. 

A. Definitely no. 

Q. During your deliberations? 

A. Xo. 

Q. Do vou know Mr. Everett? 

A. I do. 

Q. He was one of the other jurors? 

A. He was. 

Q. Do you recall having any such conversation with Mr. 
Everettt while going to or from a meal and stopping in the 
hall and looking at a code? 

A. Xo such transaction transpired. 

Q. Do you recall Mr. Everett’s saying he did not read the 
code and wanted to look at it then? 

A. I have no recollection of any statement like that; no. 

Mr. Krouse. That is all. 

Redirect examination by Mr. Laughlix : 

Q. Mr. Goodwin, do you recall having any discussion with 
Mr. Goode, one of the jurors? 




THOMAS JORDON* VS. KLWOOD STREET 


A. Yes: we did quite a bit of discussing of the case during 
the time we were in the jury room. 

Q. Do you recall having any discussion with him relative 
to a D. C. Code? 

A. It is quite possible we did. 

The Court. Now. if I understond your question correctly. 
I think what you mean is a printed copy of the Code. 

Mr. Laughlin. Yes. 

The Court. Undoubtedly there was some discussion 
3S7 about the provisions of the Code. 

The Witness. That is what I am referring to. 

By the Court: 

Q. He is speaking about or this inquiry is directed to 
whether there was a copy of the printed code brought into the 
jury room. 

A. My statement, your Honor, is still the same at it was 
originally. I have no recollection of seeing any code in the 
jury room. 

By Mr. Laugh lin: 

Q. In other words. Mr. Goodwin, you do not know one way 
or the other. 

A. I didn’t see any code book in the jury room. 

Q. By the way was there a juror named Blondquist? 

A. I don’t know. 

Q. Have you been in conversation with any of the jurors 
in this case in recent weeks? 

A. Within recent days. 

Q. With how many of the jurors? 

A. Nine. 

Q. As a matter of fact, were you in the United States 
Attorney’s office this past Friday night? 

A. I was. 

Q. With how many other jurors? 

A. There were nine of us there. 

Q. Were you questioned all together or one at a time? 

A. We were questioned singly and collectively. 

Q. Have you been questioned since Friday night by 
anyone? 

3SS A. I have not. 

Q. Did you ever testify before a House Committee, 
Mr. Goodwin? 

A. I did not. 

Q. Did you ever testify before the Pardon Attorney? 

A. I did not. 
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Mr. Laughlin. That is all. 

Mr. Wilson. That is all. May Mr. Goodwill be excused? 
The Court. Yes. 

By Mr. Laughlin: 

Q. I take it. Mr. Goodwin, that we could reach you by 
telephone if it is necessary? 

A. That is right. 

Q. By the way. would you give me your telephone number? 
A. The office is Metropolitan 0063. 

Q. Is there any exchange? 

A. No. 

Mr. Laughlin. All right. Thank you. 

(The witness left the stand.) 

Mr. Laughlin. We will call Mr. Everett. 

Thereupon Richard I. Everett was called as a witness for 
and on behalf of the petitioner and. having been first duly 

sworn, was examined and testified as follows: 

( 

Direct examination by Mr. Laughlin: 

Q. What is your name, please? 

A. Richard I. Everett. 

380 Q. Your last name is spelled E-v-e-r-e-t-t? 

A. That is correct. 

Q. What is your address. Mr. Everett? 

A. 649 South Carolina Avenue Southeast. 

Q. What is your occupation? 

A. Haberdasher. 

Q. Where is your place of business located? 

A. 223 Pennsylvania Avenue Southeast. 

Q. I direct your attention to the year 1936. the month of 
March. Were you a juror in the case of the United States 
versus Thomas Jordon? 

A. I was. 

Q. Can you tell us the date when the trial opened? 

A. It was the latter part of March. 

Q. Can you tell us the day when the case went to the jury 
after the Judge had instructed you? 

The Court. That is. the day of the week, he means. 

By Mr. Laughlin: 

Q. The day of the week? 

A. No; I don’t. 

Q. If I told you it was a Thursday, would that mean any¬ 
thing to you? 
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A. No: I am not sure about that. 

Q. Do you know what time of the day it was when the case 
went to the jury? 

A. I think it was about 10:30 or 11 o’clock in the morning. 
Q. What was the name of the deputy marshal in charge of 
that jury? 

390 A. Upperman. 

Q. Did you know Mr. Upperman before that time? 

A. No: other than seeing him in Court here. 

Q. Had you ever been on a jury before? 

A. Yes. sir. 

Q. How many times? 

A. I came in in the first part of March. I think I had 
been on at least four or five cases prior to this. 

Q. You were on duty in the month of March 1936. but 
had you been called as a juror before, in any other years? 

A. Never before. 

Q. Have you been called since? 

A. Yes: I have. 

Q. Was there any other marshal assisting Mr. Upperman? 
A. Not in this case, that I know of. 

Q. Did you ever know Mr. Gasque. who was a deputy 
marshal? 

A. No. 

Q. Did you ever know Mr. Gates, who was a deputy mar¬ 
shal? 

A. I did. 

Q. Do you recall whether Mr. Gates was on this case with 
Mr. Upperman? 

A. He wasn’t on the jury with him. He didn't take us 
to the jury room. He was in Court, though, at the time. 

Q. Do you know how long the jury deliberated in this case? 
A. About 24 hours. 

Q. About what time was it when the jury came into Court 
with their verdict? 

391 A. I think it was around about noon of the next day. 
Q. The case went to the jury. I believe you said. 

around 10:30 of the first day? 

A. 10:30. or 11 o'clock. 

Q. Do you recall, Mr. Everett, whether anything was 
brought into that jury room? 

A. Nothing, to my knowledge. 

Q. Do you know anything about a copy of the District Code 
that was brought into the jury room? 

A. It wasn’t brought into the jury room. 
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By the Court: 

Q. What was your answer? 

A. Everett. 

Q. Xo: what was your answer to the question about a 
copy of the code? 

A. It was not brought in. 

By Mr. Laughlin: 

Q. Do you recall whether a request was ever made for addi¬ 
tional instructions? 

A. Yes: there was. 

Q. By whom? 

A. I believe it was Mr. Goode. 

Q. To whom did he make that? 

A. To the foreman. 

Q. What was the foreman’s name? 

A. Harman. I think it was. 

Q. Do you recall what he said to Mr. Harman? 

A. He wanted some further instructions—that is. pertain¬ 
ing to the code. I think it was. Something about a man 

perp/r/ating a crime. Something to do with the Dis- 
392 trict Code. I don’t know what it was. 

Q. .Just what did he say to Mr. Harman? 

A. He wanted to go to the Judge and get further instruc¬ 
tions. 

Q. What did Harman say? 

A. Harman went outside. 

By the Court: 

Q. Xo: what did he say? 

A. He went to Mr. Cpperman. and Cpperman went down 
to the court room. I presume, but anyway he came back and 
said the Judge had gone. It was late in the evening. 

By Mr. Laughlin: 

Q. That was late in the evening? 

A. Later on in the evening. 

Q. Of this first day. Would you say what time? 

A. It must have been after three o’clock, because the Judge 
had gone. 

(I It was before you had gone out to dinner? 

A. Yes. 

Q. When Cpperman came back, he told that to Mr. Har¬ 
man ? 

A. He said the Judge had left, to the best of my knowledge. 
I wasn’t there; I think that is what he said. 

Q. You say you were not there? 
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A. I wasn’t at the door when he was talking to Mr. Upper- 
man; I was sitting in a chair. 

Q. Did you see Mr. Upperman talking to Mr. Harman? 
A. That I don’t know; I don’t think so. 

Q. You tell me now- 

The C ourt. I am sorry, but I cannot understand you. 

393 You talk too low. I wish you would try to speak 
louder. 

By Mr. Laughlin: 

Q. You said a minute ago that the word came back that 
the Judge had gone? 

A. The Judge had left; yes. 

Q. How did you know that word had come back? 

A. Well, the foreman of the jury would naturally say that 
he had left. 

Q. He told you that? 

A. That he had left; yes. 

Q. You didn't sec him. though, talking to Mr. Upperman? 
A. I can’t say that I did; no. 

Q. What did Mr. Goode say then? 

394 A. I really don't remember now. 

Q. Do you remember whether Mr. Goode asked that 
they be permitted to go back to court for more instructions? 

A. Yes: there was something mentioned on that, but I think 
they said they would have to send home for the judge—to 
bring him back from his home after that time of night—time 
of the evening, rather. 

Q. It was before you went out to dinner? 

A. Yes. 

Q. It was not dark yet. was it? 

A. No; not to my knowledge. 

Q. Then they said they could not do that because they 
would have to send out to the judge's home, and that is why 
it could not be done? 

A. Yes. sir. 

Q. Who said that? 

A. Mr. Harmon, I believe, the foreman of the jury. 

Q. In other words, he meant that the judge should not be 
inconvenienced: is that right? 

Mr. Wilson. I object to that. 

The Court. The objection is sustained. 

By Mr. Laughlin: 

Q. What did Mr. Goode say after Mr. Harmon told him that? 
A. I don’t recall any other conversation between them. 

2131G!)—40-1" 
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Q. Did he renew that request later? 

A. I am not quite sure. There were several requests, but 
■whether they were pertaining to that. I don't know. 

Q. You have no doubt, however, that Mr. Goode 

395 wanted additional instructions? 

A. I have no doubt in my mind. 

Q. You have no doubt in your mind that you did not file 
into court and get additional instructions? 

A. \Ye didn't go in; no. 

Q. Bv the way. Mr. Everett, were you acquainted with Mr. 
Robb?' 

A. No; I wasn't. 

Q. What time was it this first night—this Thursday night— 
the first time you were out. when you were locked up? What 
I mean by that is locked up in the hotel for the night. 

A. I really don’t recall the exact hour. 

By the Court: 

Q. You went to the hotel for supper? 

A. Yes; and we came back. 

Q. You came back to the courthouse after that? 

A. Yes. 

Q. You stayed for some of the time during the evening? 

A. Yes; we did. 

Q. And then finally went to the hotel? 

A. And stayed all night. 

Q. You don’t remember just what time you went back to 
the hotel? 

A. I don't remember the hour. 

By Mr. Laughlin: 

Q. If I said that you went to the Continental Hotel about 
6:30, had your dinner, and came back here at 8 o’clock, would 
that seem to be about right? 

A. I really couldn’t tell you the hour; I honestly 

396 don’t remember. 

Q. After you came back. then, from the Continental 
Hotel, how long did you discuss the case? 

A. It would seem to me to be an hour, hour and a half, 
at least. 

Q. At that time did Mr. Goode say anything about more 
instructions? 

A. I don’t recall any; no. sir. 

Q. Tell me this: Were Mr. Goode and Mr. Harmon friendly 
during these deliberations? 

A. There was nothing unfriendly toward any of them, that 
I know of. 
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Q. Sir? 

A. There was no unfriendly attitude toward him; no. 

Q. Tell me how many times you recall Mr. Goode making 
the request for additional instructions. 

A. I recall it at the one time; it might have been two. It 
seems to me that it was twice. 

Q. Do you recall. Mr. Everett, when you filed out of the 
jury room at any meal time that you saw a copy of the code 
or a book on a table or anything? 

A. I saw the copy of the code the next morning after the 
trial was over. 

Q. Where was that? 

A. That was in the front of the desk. Mr. Goodwin read 
it to me next morning, after the case was over. 

Q. Let us fix that. You saw a copy of the code the next 
morning? That was Friday; you may take my word on 
that. 

A. It was after the case was over; it was on Friday; 
397 it couldn’t have been Saturday because there was no 

V 

court. But I thought it was the next morning 
afterward. 

Q. Just to help you. the record shows—and these gentlemen 
will verify it—that the case went to the jury on Thursday in 
the late morning, and the jury returned its verdict in open 
court about noon on Friday. This. then, was the next morning 
after? 

A. That would have been next Monday, then. 

Q. What was that? 

A. It would have to have been Monday; it would not have 
been on Saturday. It was the next court day. 

By the Court; 

Q. He is asking if you saw a copy of the code. 

A. I did. your Honor. I said I saw it the next morning, 
but it was the next morning of court. 

Q. After the trial? 

A. After the trial was over. 

Q. You did not see any copy of the code while the jury 
was deliberating? 

A. No. 

By Mr. Laughlin: 

Q. When you say you saw it the next morning, you mean 
after the trial was over? 

A. The next court day after the trial was over. 

Q. Who was it who showed you that? 

A. Mr. Goodwin. 
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Q. Where were you when he showed it to you? 

A. Right in front of the judge’s—right in front of the 
judge’s. assuming that this desk is in another court. 

398 Q. What time was that? 

A. That was before court opened—before the judge 

came in. 

Q. Ii was laying where Mr. Dertzbaugh is? There was a 
code on the clerk’s desk? 

A. I think the clerk got the book for us. I think Mr. 
Adkins procured the book for us. 

Q. When you came back from the Continental Hotel on the 
morning of Friday and you continued your deliberations, do 
you recall whether Mr. Goode asked for any other instructions? 

A. Not to my knowledge: no. There were several times, but 
what time it was. I don’t know. 

Q. After this case was over, do you recall whether you ever 
talked to Judge Letts about it? 

A. I did not. 

Q. Did you ever talk to Mr. Robb about the case? 

A. I did not. 

Q. In recent days, to whom have you talked about this 
cape? 

A. I haven’t talked to anyone in particular about it. 

Q. Did vou talk to anyone last Friday night? 

A. I did. 

Q. To whom did vou talk? 

A. Mr. Wilson. 

By the Court: 

Q. Mr. Wilson? 

A. Yes: Mr. Wilson, Mr. Pine- 

399 By Mr. Laughlin: 

Q. Mr. Krouse? 

A. And Mr. Krouse; yes. 

Q. How did you happen to go to their office? Was it in 
response to a telephone call? 

A. Xo:I wassubpenaed. 

Q. A marshal brought a subpena for you? 

A. Yes. 

Q. Did you talk to these gentlemen alone, or were there 
other jurors present? 

A. First we were alone, and then we were all present. 

Q. Have you talked to anyone since Friday night? 

I A. No. 

Q. Were you ever called to testify before a House Com¬ 
mittee in this case or in connection with this case? 
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A. No. 

Q. Were you ever called to testify before the Pardon 
Attorney? 

A. No. 

Mr. Laughli x. You may cross-examine. 

Cross-examination by Mr. Krouse: 

Q. Mr. Everett, do you recall the foreman at any time leav¬ 
ing the jury room, closing the jury room door behind him. and 
staying out in the hall for as long as two minutes or more? 

A. I do not. 

Q. Do you recall. Mr. Everett, on any occasion, coming to 
or from lunch your stopping in the hall and saying to Mr. 

Goodwin that you had not seen the code, that you had 
400 not read it. and that you wanted to read it then, and 
that there was a copy on the table over in the hall? 

A. No. 

Mr. Krouse. That is all 

Redirect examination by Mr. Laughlin: 

Q. Mr. Everett, did Deputy Marshal Upperman ever enter 
the jury room? 

A. He did not. 

Q. You recall, though, that he did from time to time have 
some discussions with the foreman? 

A. Not discussions. He came in and said we were going to 
stay that night. If any of them wanted to send a message 
home, write it on a piece of paper and he would send it home 
for us. 

Q. Mr. Goode wanted additional instructions. Did Mr. 
Harmon then knock on the door and summon the deputy? 

A. Yes. 

Q. Was that the first time? 

A. That was the first time. 

Q. I believe you said that that was in the late afternoon, 
after the judge had gone? 

A. Yes: the judge had gone. 

Q. Did Mr. Upperman tell him that the judge had gone, or 
did he say. ‘T will find out." and come back a second time? 

A. I don't know what Mr. Upperman told him. Mr. 
Harmon said the judge had left. 

Q. Do you know whether he told Mr. Harmon that when 
Mr. Harmon first made the request, or did he say, ‘‘I will 
find out." and then come back later? 

A. Oh. no: he went out and came back later. 
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Q. How much time passed? 

A. Oh. I guess three or four minutes; I don't know 
exactly. 

Q. That is all. Mr. Everett, will you let me have your 
telephone number in case it is ever necessary to call you? 

A. Lincoln 0510. 

Q. Is that vour place of emplovment? 

A. Yes. 

Q. You can come in response to a phone call if neces¬ 
sary? 

A. Yes. 

(The witness left the stand.) 

The Court. Gentlemen, have you any idea how long this 
case is going to take? Mr. Dertzbaugh tells me I have an¬ 
other case set for Wednesday. 

Mr. Wilson. Mr. Laughlin. I assume, proposes to call all 
the jurors, according to present indications. If he does not. 
we 1 shall. That will be all. as far as we are concerned. 

Mr. Laughlin. Your Honor, before we recess, would you 
haVe Mr. Dertzbaugh make the announcement that wit¬ 
nesses must return tomorrow? 

Mr. Wilson. That includes Mr. Goode, your Honor, please. 
May we have him back tomorrow? 

I'he Court. Yes; vou will have to return tomorrow. Mr. 
Goode. 

All right. We will adjurn until tomorrow morning. 

(At 3:25 o’clock p. m. an adjournment was taken until 
Tuesday. October 24. 1039. at 10 o'clock p. m.) 

402 T ranscri pt of proceed hips 

Volume 3 

Filed February (5. 1940 

***** 

Washington. I). C.. Tuesday. October 2/+, 1939. 

'I'he above-entitled cause came on for further hearing before 
Chief Justice Alfred A. Wheat in Civil Division No. 4 at 10 
o'clock a. m. 

Appearances: In behalf of the Petitioner: James J. Laugh¬ 
lin. In behalf of the United States: Allen J. Krouse. Assist¬ 
ant United States Attorney; John J. Wilson. Assistant United 
States Attorney. 

PROCEEDINGS 

The Court. Can counsel tell me how long they expect this 
case to last? 
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Mr. Wilson. Your Honor, the only witnesses we would call, 
if Mr. Laughlin did not call them, would be the jurors. I un¬ 
derstand he is going to call them and Mr. Upperman. Their 
testimony—the testimony of every one of them—should 

403 be reasonably brief. 

The Court. Then. I do not think I can take the 
condemnation case that has been set for tomorrow, because 
when this testimony is all in. I want to hear the case argued. 

Mr. Laughlin. I anticipate that the arguments will be 
somewhat extended. I think that we can conclude tomorrow 
afternoon. 

Shall I proceed, your Honor? 

The Court. Yes; if we have finished with all the prelim¬ 
inary business. 

The Assistant Clerk. All witnesses who have not testified 
will remain in the witness room until they are called. 

Mr. Laughlin. I will call Mr. Pearson. 

Thereupon Bradshaw B. Pearson was called as a witness 
for and on behalf of the petitioner and. having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Laughlin: 

Q. What is your name? 

A. Bradshaw B. Pearson. 

Q. Is your last name spelled P-e-a-r-s-o-n? 

A. Yes. sir. 

Q. What is your address, Mr. Pearson? 

A. 3561 11th Street, Northwest. 

Q. What is your occupation? 

A. I am a mechanic for the C. <fc P. Telephone Company. 

Q. I direct your attention, Mr. Pearson, to 1936, 

404 particularly to the month of March of that year. Did you 
serve on the jury in the case of the United States versus 

Thomas Jordon? 

A. Yes, sir. 

Q. I just want to tell you at this point to keep your voice 
up so that his Honor can hear you. His Honor must hear 
everything you say. 

The Court. I keep thinking in my own mind that the wit¬ 
nesses should speak so that the jury can hear them. We 
haven't any jury in this case, but there are some people sit¬ 
ting in the box. Speak so that I can hear you. 

By Mr. Laughlin : 

Q. Mr. Pearson, can you tell us. if you recollect, what day 
of the week this case was placed in the jury’s hands? In 
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other words, when did you go out to deliberate after the Judge 
had finished his instructions? 

A. I really don't remember what day. 

Q. If I said to you that it was Thursday, would that mean 
anything to you? 

A. I don't believe it would; I would just be guessing. 

Q. Can you tell us what time of the day the case went to 
the jury? 

A. Well. now. I think it was around three o'clock. 

By the Court: 

Q. Around what time? 

A. Two or three o’clock. I believe; I’m not sure about that. 

Q. Can you remember whether it was before or after 

luncheon? 

405 A. I believe it was before lunch. 

Bv Mr. Laughlin : 

Q. X ow. Mr. Pearson, can you tell us whether you recall 
how long the jury deliberated, how long it considered the 
case? 

A. Well, they were out—If it was before lunch, which I 
think it was. maybe eleven o’clock, twelve, and we stayed out 
there the evening and that night and the most of the next 
day. 

Q. Can you tell us about what time the next day you came 
into Court with your verdict? 

A. Well, I believe it was around three o’clock: somewhere 
around there. 

By the Court: 

Q. What time of day? 

A. Around three o’clock. I believe. 

Q. It was after lunch? 

A. Oh. yes; it was after lunch. 

By Mr. Laughlin : 

(^. Would you say. then. Mr. Pearson, that the jury consid¬ 
ered the case and deliberated for 24 hours or more? 

A. Just about. I guess. 

Q. Although that has been sometime ago. Mr. Pearson, do 
you have a pretty good recollection of what took place in the 
jury room? 

A. Well, we all took a vote, like we usually do. 

Q. I know, but do you have a pretty good recollection of 
the discussions, and one thing and another, that took place in 
the jury room? 
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406 A. Fairly good, I believe. 

Q. I hand you here a paper. Mr. Pearson, and ask 
you if that is your signature appearing at the bottom 
[indicating |. 

A. Yes. sir. 

Mr. Laughli x. Your Honor, I should like to have this 
marked, at this point, for the purpose of identification. 

The Court. Very well. 

(Statement of Bradshaw B. Pearson. April 17. 1936. was 
marked “Petitioner's Exhibit 1 for identification.”) 

Bv Mr. Laughlin: 

V 

Q. Mr. Pearson. I should like you to read this paper to see 
if it does refresh your recollection [handing a paper to the 
witness]. 

[The witness examined the paper.] 

Q. Does that assist you in your recollection, Mr. Pearson? 

A. Somewhat; yes. 

Mr. Wilson. May we see it, please? 

Mr. Laughlin. Yes. certainly. I had better suspend until 
Mr. Krouse and Mr. Wilson have had a chance to read it, your 
Honor. 

The Court. Yes. 

[Mr. Laughlin handed a paper to Mr. Wilson and Mr. 
Krouse. | 

By Mr. Laughlin: 

Q. Mr. Pearson, you testified a few minutes ago that it 
was your recollection that the case went to the jury. I believe 
you said, after lunch. 

A. I think I said that. 

Q. Did there come a time, after the jurors had filed 

407 into the jury room and begun to discuss the case, when 

any of the jurors asked for additional instructions or 

additional information? 

A. Yes. sir. 

Q. Can you tell us just when that was in point of time— 
when that happened? I mean how long after you entered the 
jury room? 

A. Well. I believe it was in the evening, along around ten 
o'clock in the night, see? Ten or eleven o’clock. 

By the Court: 

Q. You went to a hotel. The Continental Hotel, was it? 

A. Yes. sir. 

Q. You slept there overnight? 

A. Yes. 
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Qj This that you arc now talking about was before you 
went to the hotel? 

A. Before we went to the hotel. 

Q. But after you had had your dinner? 

A- That is right; after we had dinner and came back in the 
jury room. 

By Mr. Laughlin: 

Q. First tell me this. Mr. Pearson: After you went to the 
jury room, you don't recall that you filed out for lunch? In 
other words, is it your recollection that you had already had 
your lunch before the case was placed in your hands by Judge 
Letts? 

A. I don't remember what time we had the case and went 
out with it. I told you that in the morning. 

Q. Anyway. I believe you said it was about ten 
408 o'clock at night, and then his Honor asked you about 

the Continental Hotel. But you were still in this 
Courthouse, in the jury room, when that request was made? 

A. That is right: yes. 

Q. What juror or what jurors made that request? 

A. Well, I believe Mr. Good asked for it. the first one; and 
then, of course, others probably did too. 

Q. You recall Mr. Good. Do you recall the names of any 
other jurors who asked for instructions? 

A. Well. I believe Mr. Harman asked for them. 

The Court. Mr. Harman was the foreman, wasn't he? 

Mr. Laughlin. That is correct, your Honor. 

By the Court: 

Q. Do you recollect that Mr. Harman was foreman of the 
jury? Do you remember him? 

A. Yes; I remember he was foreman of the jury. 

By Mr. Laughlin: 

Q. Now. do you recall any other names. Mr. Pearson? 

A. I don't believe I did. I can't recall any others. 

Q. Was that request transmitted to anybody? I mean, 
did you ask them or anyone to get additional instructions for 
you? 

A. Someone rapped on the door. 

Q. Do you know who that was? 

A. I believe that was Mr. Harman; I wouldn't be sure 
about that. 

Q. That was about ten o'clock at night? 

A. It was sometime after we had dinner. I judge it was. 
It was before we were taken over to the hotel. 
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400 Q. For the night? 

A. Yes. 

Q. He knocked on the door. Did anyone respond to that 
knock? 

A. The marshal came to the door. 

Q. Do you know his name? 

A. His name was Mr. I'pperman. 

By the Court: 

Q. Upperman? 

A. Upperman; yes. 

By Mr. Laughlin: 

Q. That is Mr. John B. Upperman? 

A. I don’t know. 

Q. Anyway, you do know that his name is Upperman? 

A. Yes. 

Q. By the way. were there any other deputies assigned to 
that jury? 

A. I don’t believe I saw any other until we were taken to 
the hotel, and then there was another one. I believe. 

Q. Do you know his name? 

A. I can’t remember his name. 

Q. Do you know whether he is still a deputy marshal in 
this Courthouse? 

A. I do not. 

Q. If I mentioned the name “Casque." would that mean 
anything to you? 

A. I don’t remember by the name. I think he was talking 
to us a little bit, and he said he was from down South some 

place. 

410 Q. Now. Mr. Harman knocked on the door, and Mr. 

Upperman responded? 

A. Yes. sir. 

Q. Did he come in through the door? Did he open the 
door and come in? 

A. No: he didn’t come in. 

Q. What did he do? 

A. Mr. Harman opened the door, and he asked him about 
instructions. 

Q. Could you hear what Mr. Harman said to the deputy? 
I mean, substantially; I would not expect you to remember 
the exact words. 

A. Well. I know he asked him for instructions. I believe 
we wanted to go and ask the Judge some more about—some 
more questions, and it was too late. 

Q. Who said it was too late? 
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A. Well. I think the marshal told him it was getting pretty 
late to call the Judge just for instructions: go ahead and call 
him in the morning—see him in the morning. 

Q. This was about ten o’clock at night. Do you recall 
whether during the afternoon, before you went to dinner- 

First, let me ask you this: When you went out to dinner 
in the evening, did you go to the Continental Hotel, or did 
you go to a nearby lunchroom? 

A. We went to a nearby lunchroom. I believe, over across 
the street here. 

Q. Before you went out to dinner and while you had de¬ 
liberated during the afternoon, did Mr. Good or anyone else 
ask for any instructions? 

411 A. Yes, they kept asking for them, see? 

Q. There was a request made. then, before ten o’clock 
at bight: is that right? I just want you to be sure to tell 
us everything you remember, Mr. Pearson. 

A. We had been out of the jury room. Well. I guess it 
might have been nine o’clock, but there was no instructions 
asked for before we went to supper—to dinner. 

Q. Well, was there any request made by any member of 
the jury for instructions or any discussion among you or among 
the other jurors to the effect that anyone wanted more in¬ 
structions? 

A. Yes. we all had that. 

Q. What I want to try to fix in my mind. Mr. Pearson, is 
thi£: After the case was placed in the hands of the jury and 
you went into the jury room, you have said to us that it was 
about two or three o’clock in the afternoon. Just how long 
were you in the jury room before anyone asked for additional 
instructions? When I say that. I mean in point of time—a 
half hour, an hour, or two hours. 

A. Oh. it was more than that: it was late in the evening. 

Q. Do I understand your testimony to be that no request 
was made by anyone for instructions until about ten o’clock 
at night, as you have stated, or after you had returned from 
dinner? 

A. No: no one asked to go back in to see the Court until 
it was later in the evening. 

Q. Now. you have stated that you remember that Mr. Good 
asked for them. In response to the request, did Air. Harman 
ask for instructions? 

A. Yes. 

412 Q. In response to that request, the marshall said it 
was too late: that Judge Letts had gone home? Was 

that it? 
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A. Yes; that is what I said. 

Q. He said not to ask for any more instructions until 
morning? 

A. Yes; that we could go in in the morning. 

Q. Did anything else happen. Mr. Pearson, that night along 
that line about additional instructions or additional prayers, 
or anything like that? 

A. Oh. we kept on arguing back and forth. 

Q. Do you recall particularly what you were arguing about? 

A. Well, some believed one thing, and some believed 
another. 

Q. When you say that some believed one thing and some 
believed another, what do you mean? 

A. Well, some wanted to have one verdict, and some an¬ 
other verdict. We had to try to get together. We talked 
it over. 

Q. Do you recall, then, why Mr. Good or Mr. Harman 
said he wanted additional instructions? Did either of them 
say the reason for it? 

A. Well, they all seemed to get pretty well together except 
Mr. Good, and he couldn't understand; and, of course, talking 
backwards and forth, he was the one who wanted additional. 

Q. He wanted additional instructions on what? Do you 
remember? 

A. On the different verdicts that could be brought in 
413 or would be the proper thing to bring in. Not that 
could be brought in. but we all tried to do the most 
intelligent thing we thought we could do. 

Q. What particular instruction did Mr. Harman want? 

A. Well, it seemed to me that to clear up this particular 
point that he asked for a code—some sort of code, see? We 
had a terrible argument about that. 

By the Court: 

Q. What was that? Will you say that again, please? 

A. Mr. Good wanted to see a code—some sort of a code. 

Bv Mr. Laughlin : 

V 

Q. Mr. Good or Mr. Harman? 

A. Well. Mr. Good wanted to see it too. 

Q. You said just a moment ago that Mr. Harman wanted 
to see it? 

A. Mr. Harman asked for it. He wanted to see it too. He 
wanted to get it so Mr. Good could understand. 

Q. Then, what was done about that? 

A. Well. I believe they called the marshal again and asked 
him about this code—if it could be possible to get it. 
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Q. What did the marshal say, if you know? 

A. He told him. if I remember rightly—he told them he 
couldn’t get anv code—law book. 

v 

Q. Do you recall, then, whether at any time a code was 
brought into the jury room? 

Al Well, could I just talk in my own way and tell about 
how this was? 

The Court. I guess so. 

Mr. Laughlin. Certainly. 

414 By the Court: 

Q. We all realize that a good amount of time has 
('lapsed since this happened, and all we are trying to get now 
is your best recollection. That is all anybody can give after 
a lapse of three years. 

What is your best recollection now of what happened? 

A. Well, he was told that he couldn’t get the code book and 
he closed the door and went away. We got into another hot 
argument, just like we had been, and there was some sort of 
paper. I called it a book. It either had a blue or a green 
paper on the back of it. see. and this argument was settled 
with that thing. 

Bv Mr. Laughlin: 

Q. Who brought that into the jury room? 

A. I think it was taken in there with us, and no one brought 
it in there from outside. After we were locked in there, no 
one brought it in there. 

Q. Do you recall if it was a book? 

A. Well. I would call it a book. It was several sheets of 
paj)er with blue or green. If I can remember rightly, it was a 
green back on it. 

By the Court: 

Q. Green? 

A. Dark green. It was not bound: it was just fastened to¬ 
gether. It might have been with ribbon. But I know every¬ 
body read that thing, and we had it read, and finally we settled 
that argument about this point that we couldn’t get to¬ 
gether on. 

By Mr. Laughlin: 

415 Q. You say that was brought into the jury room 

with you. or was it already in the jury room? 

A. Well. I presume it was brought in with us. I didn’t see 
anyone bring it in there, but that is the thing that settled 
it. I am sure of that. 
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Q. You say it was not a bound book; in other words, not 
a book bound like this book [indicating]? 

A. No, sir. This thing was- 

Q. Would it be anything like this [indicating]? 

By the Court: 

Q. Like that [indicating!? 

A. No. 

Q. Like this [indicating!? 

A. It would be like that, only I can't say the leaves were 
glued together, but they were fastened together. 

Q. The leaves were loose in that book? 

A. Yes. the leaves were loose. 

Q. What was on the sheets of paper in that book? 

A. Well, it give the different degrees that could be brought, 
and I can't remember all that was on it. but I know we all 
read it and heard it read and settled this argument from that. 

Q. Can you give us an idea now about how thick that was? 
Indicate with your fingers. 

A. Oh. it wasn't more than that thick. 

Q. But it was in tlie form of a book? 

A. It was a book—like a book—and I believe it was tied 
together with ribbon or clips, or something. If I remember 
right, it had a green back on these sheets of paper- 
416 It was typewritten, you know- 

By the Court: 

Q. It was not printed? 

A. It was not printed. 

Q. It was typewritten? 

A. Yes. sir. 

By Mr. Laugh lin : 

Q. I)o you know whether it was instructions of the Judge, 
prayers of the Judge, or anything like that? 

A. I don't know whether it was that or not—whether it 
was prayers or- 

Q. Getting back to the other, then, you said that the deputy 
marshal said you could not bring a code into the jury room? 

A. Yes. he told them that, and they had to settle down to 
something else—argue it out. 

Q. But at that time you already had this other in the 
jury room? 

A. I think they had that book. Some of them had it; either 
the foreman or some of them. 

Mr. Wilson. Why don’t you show him that document? 
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By Mr. Laughlin: 

Q. Was it anything like this [handing papers to the 
witness | ? 

A. It was a paper like this, but it had a back—a green back 
on it. and it wasn’t fastened; it was just pinned or tied. If 
I remember right, it did have it on that, but it was papers 
like that—leaves like that. 

Q. About how many of them? 

417 A. Oh. I should say four or five. 

Q. Tell us. then, about the next morning. Mr. Pear¬ 
son. when you came back or were brought back from the 
hotel. 

A. Well, we started the same argument all over again. 
There were still one or two that couldn't agree with us. 

Q. Was a request made then for additional instructions? 

A. Well. now. there might have been. I don’t remember 
about that, but I know we were nearer together then than we 
had ever been. There was probably one or two that didn’t- 

Q. Now. Mr. Pearson. I believe you said that this refreshes 
your recollection. As his Honor stated, it has been some time 
ago. but I just want to read this again. 

“Mr. Good several times demanded the right to have the 
jury go before the Judge to clear this up. He with several 
others demanded of the foreman. Mr. Harman, that this be 
done, and Mr. Good knocked on the door to ask the deputy 
outside for instructions from the Court, but the foreman went 
outside and spoke for several minutes with the deputy, hold¬ 
ing the door shut tightly so neither I or the others could hear 
what was spoken with the deputy. 

“On returning, the foreman said. ‘The foreman must be con¬ 
vinced of the necessity of going back to Court for instructions, 
as that would reflect on the intelligence of the jury.’ 

“When the deputy said new instructions could not be gotten 
then. Mr. Good asked the deputy if they could get a copy 
of the prayers of instructions which the Judge had read. 
41S The deputy said the jury could not get them. Later 
the deputy brought in the District code book and we 
read from it that when a person was killed during a robbery 
there could be only a first-degree verdict of murder, and from 
that time on the prayer about second-degree murder was dis¬ 
regarded. and only first-degree murder or not guilty was con¬ 
sidered.” 

Does that refresh your recollection any more? 

A. Well. now. this paper—Mr. Good and Mr. Holzworth 
came up to my house, oh. I don’t know, it might have been 
six months after this trial—I don’t remember how long that 
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was after the trial—and they said they had additional evi¬ 
dence—that they had suppressed evidence that they could have 
had for this man. and they were trying to get him a new trial, 
to keep him from the electric chair, and Holzworth brought 
this paper. 

I don’t believe I read it all. I naturally said, “Well. now. 
if you have got some new evidence, and I can do anything to 
help the boy any. why. I am willing to do it.” 

Q. There is no doubt that that is your signature on there? 

A. Yes. that is my signature; that is right. 

Q. May I ask this. Mr. Pearson? How old are you? 

A. I am thirty—or fortv-nine years old. 

V V V 

Q. You have been with the Telephone Company for how 
long? 

A. Sixteen years. 

Q. What is the nature of your work there? 

A. Well, in the cable department—construction. 

411) By the Court: 

Q. In what? 

A. The cable department—construction department. 

Bv Mr. Laughlin : 

V 

Q. If you don’t mind, would you tell me the extent of your 
education? 

A. Well. I practically finished high school—what they 
used to call high school. I was educated in the country. 

Q. Do you mean to say. Mr. Pearson, that you signed this 
paper without knowing just what was on it? 

A. I knew Mr. Good—had known him through this trial— 
and he had almost been in contact with me daily since in 
regard to it and some other matters too. He had a print shop 
down there. He hadn't done any printing for me. though. 
When he brings this gentleman up and tells me that there 
was evidence that they didn’t have at the trial, that if they 
had of had it. why, this fellow wouldn't have been convicted, 
I just took it for granted I will do anything I can do to try 
to rectify it or help them out; in fact. I told him that. 

I might have read the thing. I knew there was no crime 
in it; I didn’t think so anyway. I didn’t think Good would 
bring anything up there like that. 

Q. Mr. Pearson, was the statement read to you before you 
signed it? 

A. It might have been. I believe it was read to me. and I 
don’t believe I read it. I think Mr. Holzworth read it or 
Mr. Good—one. 

1 ! 131«!)--1 o —18 
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Q. After it was read to you. you did not find any fault with 
any part of it? 

420 A. I didn't pick it to pieces, no; and I had a clear 
mind and tried to have an honest one. as they told me 

in the beginning they were trying to get him a new trial; 
that he had been flim-flammed. 

By the Court: 

Q. Let me ask you a question. Did you read that paper 
yourself? 

A. I don't think I did. Your Honor; I think it was read 
to me. 

Q. That is your best recollection? 

A. Honestly. I think it was read to me. 

Q. That is your best recollection? 

A. Yes, sir. 

Q. That you did not read it yourself? 

A. I don't believe I read it. 

By Mr. Laughlin : 

Q: Mr. Pearson, first let me read again the entire statement. 
“I. Bradshaw B. Pearson, was a juror in the murder trial of 
Thomas Jordon, which lasted from March 23 to March 27, 
1936. The jury was out for over 24 hours and was locked up 
during the night of March 26.” 

Do you recall his reading that much? 

A. I can’t recall him reading any of it, or I can't recall 
reading any of it now. 

Q. Now. the next: 

“We deliberated from about 11a. in. to 11 p. m. on 

421 March 26. before being taken to a hotel for the night. 
A very large part of that time was devoted to argu¬ 
ments and discussions concerning the Judge’s charges in refer¬ 
ence to the law on murder in the District of Columbia. 

“One juror particular”—1 guess you meant “particularly/’ 
but it is “particular”—Israel F. Good contended that the Judge 
charged that either first-degree, second-degree, or a not-guilty 
verdict could be rendered. Many or most of the jurors claimed 
that only first-degree murder or not guilty could be rendered. 
Mr.’ Good insisted that the jury be allowed to go before the 
Judge for reinstruction on this particular point. 

“Practically all the jurors insisted that under the Judge’s 
charge that Jordon was guilty of first-degree murder because 
the woman was killed or shot during the commission of a 
robbery and that it didn’t make any difference whether the 
shooting was on purpose or intentionally. 
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“Mr. Good several times demanded the right to have the 
jury go before the Judge to clear this up. He, with several 
others, demanded of the foreman. Mr. Harman, that this be 
done, and Mr. Good knocked on the door to ask the deputy 
outside for instructions from the Court, but the foreman went 
outside and spoke for several minutes with the deputy, holding 
the door shut tightly so neither I or others could hear what 
was spoken with the deputy. 

422 “On returning, the foreman said, “the foreman must 
be convinced of the necessity of going back to Court 

for instructions, as that would reflect on the intelligence of the 
jury.’ 

“When the deputy said new instructions could not be got¬ 
ten then. Mr. Good asked the deputy if they could get a copy 
of the prayers of instructions which the Judge had read. The 
deputy said the jury could not get them. Later the deputy 
brought in the District code book, and we read from it that 
when a person was killed during a robbery there could be only 
a first-degree verdict of murder, and from that time on the 
prayer about second-degree murder was disregarded, and only 
first-degree murder or not guilty was considered. 

“I personally believed and understood that only a first- 
degree murder was proper when there was a killing during the 
robbery, regardless of whether the shooting was purposely or 
intentionally done, and for such reason voted for a first-degree 
verdict. 

“I would not have voted for first-degree murder if I thought 
that the shooting had to be shown to be proven purposely or 
intentionally done. I believe any mistake would have been 
avoided if we had returned to the Court for further instruc¬ 
tions. I do not now nor did I ever believe that there was 
evidence or proof that Jordon purposely or intentionally shot, 
or killed the woman, and I hereby earnestly and strongly urge 
that Jordon's sentence be commuted from life to death 

423 imprisonment and believe that honest justice will be 
done by such action.'’ 

That is signed “Bradshaw Pearson." and the date at the 
bottom is “April 17. 1937.” 

Mr. Laughlin. I want to say to you. gentlemen, that that 
appears to be “193(5.” but I think, in view of the circumstances, 
it undoubtedly was a seven. I call your attention to the fact 
that here it appears to be “193(5,” but apparently it is “1937.” 

It looks like a “6.” your Honor, but in view of the circum¬ 
stances, it must have been 1937. 

Mr. Wilson. I don’t know. 
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By Mr. Laughlin: 

Q. Mr. Pearson, do you recall that being read to you? 

A. Right now? 

Q. I mean at that time. Not now. but do you recall 
whether at the time you signed it all that was read to you as 
I have read it now? 

A. Well. I presume it was. I don’t remember now that it 
was. though, but my sole motive was then to clear up this 
that Mr. Holzworth and Mr. Good had said had been sup¬ 
pressed. and I signed the thing. I took both of them to be 
reputable gentlemen: I didn’t think they were- 

Q. Is there anything wrong with any part of that statement, 
now. as far as your recollection goes? 

A. Well. I will say that that book was not brought in that 
room—any book like the one that you showed me here. I 
will say that I didn't see Harman go out in the hall and talk 
to the deputy. 

Q. But you did sign this? 

424 A. I did sign that; yes. 

Q. But you say there was some kind of book in the 
jury room? 

A. This book settled this argument, and it wasn’t the judge’s 
possessive instructions that we decided on the case. We—it 
was the evidence that we had and the judge’s instructions. 

Q. Do you remember read. Mr. Pearson, those particular 
papers in the book that you referred to? 

A. No; I can’t say that I do. 

Q. Do you know now or can you say now that you did or 
did not read those papers? 

A. I believe I read some of it: those points that we tried 
to clear up. 

Q. Can you tell us what it related to. in substance? I 
realize it has been a long time ago. 

A. Well. I think it related to the different indictments that 
were in there. 

By the Court: 

Q. I didn’t get that. 

A. It related to the different indictments. I think there 
was two or three indictments in there in different forms. 

By Mr. Laughlin: 

Q. Did it relate to anything else? 

A. I don’t remember now. but I do know that that is what 
we came to the conclusion for all. 
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Q. There isn’t any doubt, though, in your mind, 

425 Mr. Pearson, that Mr. Good and Mr. Harman asked for 
additional instructions from the Court? 

A. Yes; they asked for it. 

Q. But the deputy said it was too late: is that right? 

A. Yes; he told them that night, and I don’t know whether 
it was ten o’clock or eleven o'clock. 

Q. Did he tell them that more than once? 

A. No; they only asked him once that night, and they 
didn't ask him in the morning for any instructions from the 
judge when we came back the next morning. They all 
started arguing again, and some of those had changed their 
minds. 

Q. The argument, you say. was on the point whether the 
shooting was purposely done or was accidentally done? 

A. Well, a lot of the argument was; yes. sir. 

Q. Now. do you recall whether any other jurors—you have 
answered this before, but I want you to be sure—other than 
Mr. Good and Mr. Harman asked for additional instructions? 

A. Yes; I think some of the rest of them did. 

Q. Can you give us the names of any of those? 

A. I don’t know what the names were, but there was two 
or three, three or four, that asked for them. 

Q. Was that about the same time Mr. Good asked, or was 
it earlier, or was it the next dav? 

A. Well, they all asked together several times, and some¬ 
times they asked- 

Q. They asked several times? Can you tell us when 

426 the first time was? 

The Court. If you can remember. 

By Mr. Laughlix: 

Q. If you can remember. 

A. Well, the first time was the first evening we were taken 
over to the hotel. I don’t know what time it was. 

Q. Before you were taken to the hotel? 

A. It was after we eat dinner over here and brought back in. 

Q. And the next time? How long after that? 

A. Well, the next time was in the morning, when we were 
going back over here. I guess it might have been nine or 
ten o’clock, whatever time we got back here. 

Q. You asked for additional instructions then. What was 
the reason. Mr. Pearson, why you didn't get the instructions 
then? 
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A. Well, the men were arguing among themselves, and thev 

c c w 

didn't go to the door and knock for the marshal to come to take 
them to court: they just argued among themselves. 

427 1 Q. But you have no doubt that the next morning 
several asked for additional instructions. Was there any 
reason given? 

A. There wasn't: only Mr. Goode the next morning that 
asked any more about the instructions. During the first 
evening—after the first evening the rest of us got it settled 
in our minds what was right, see? 

Q. The night before there were several persons in addi¬ 
tion? 

A. Yes: that is right. 

Q. You have a distinct recollection that the foreman asked 
for instructions? 

A. 1 Yes; he asked. He knocked on the door and asked. 

Q. Do you think that you did? 

A. Xo: I didn’t. 

Q. If I mentioned the names of any other jurors, would 
that assist vou in vour recollection? 

A. Oh. it might. I can't remember who asked. I know 
I didn't ask. 

Q. Suppose I mentioned the name of Raulin. Would that 
mean anvthing to vou? 

A. Yes: I believe he did ask for them. He didn't ask for 
them; he said that we should have them. 

“I would like to have them.” 

He didn't go to the door and ask for them. 

Q. Do you know about what time it was when Mr. Raulin 
asked for them, if you know? 

A. Well, it all happened in the- 

Q. Do you recall whether Mr. Schafer did? 

A. I don’t know whether- he did or not. I remember 
42S we all argued about them. 

Q. Do you know whether Mr. Blomquist did? 

A. Xo. I don't. 

Q! By the way. do you know whatever became of him? Is 
he still living? 

A. I don't know a thing in the world about him. I haven’t 
even seen those fellows until Friday. 

Q: Do you know whether Mr. Skinner did? 

A. I don't remember. 

Q. How about Mr. Horowitz? 

A. He probably did. A whole lot of us. 
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By the Court: 

Q. Do you remember? 

Bv Mr. Laughlin: 

Q. If you remember. 

A. I don’t remember the names of them. 

By the Court: 

Q. He is asking the names of particular men. 

A. But there was a half a dozen of them. 

By Mr. Laughlin: 

Q. Do you know whether Mr. Everett did? 

A. They didn’t even do it for their benefit. They thought 
probably if we could get them, it would probably clear them 
up in their own minds. 

Q. Do you know whether Mr. Everett did? 

A. I do not. 

Q. Or Mr. Goodwin? 

A. I don’t know if he did or not. 

Q. Or Mr. Mitchell? 

420 A. I don’t know. 

Q. Can you tell us while your jury was deliberating 
how many times a request of any kind was made of the deputy 
marshal? 

A. I couldn’t exactly. I guess they called him maybe four 
times—four or five times. 

Q. But only once for instructions: is that your testimony? 

A. I think it was a couple of times for instructions. 

Q. The first time, you say. was after you came back from 
the hotel after dinner? Was that the first time? 

A. No: the first time he was called was the first evening. 
Yes: after we came from the lunchroom from dinner; that 
is right. It wasn’t the hotel. We didn’t go to the hotel for 
dinner. 

Q. Was it at that time that he told you it was too late? 

A. Yes: that is the time. 

Q. When was the next time you asked the deputy for 
instructions? 

A. Well, that was that same evening. He was asked twice 
that evening. 

Q. Did he tell you the same thing the second time? 

A. He was asked about some other paper or book. The 
first time we wanted to see the judge, as I told you. he said 
it was too late to get him out. and the next time it was 
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about this code book or the prayers, one or the other. They 
was arguing about all of that in there—everybody was— 
among themselves. 

Q. It is your recollection that just two requests were 

430 made of the deputy? 

A. Yes: there was. but there wasn’t any in the 

morning. 

Q. But there is no doubt in your mind that several of the 
jurors did ask for additional instructions? 

A. Yes; there were four or five. 

Q. Also there is no doubt in your mind that you did not 
get additional instructions? 

A. No. 

Q. There is no doubt about that, is there? 

A. No. 

Mr. Laughlin. You may inquire. 

Cross-examination by Mr. Krouse: 

Q. Mr. Pearson, how many times did Mr. Holzworth come 
to see you ? 

A. Just the one time. 

Q. Just the one time? 

A. Yes. sir. 

Q. Do you remember when that was? 

A. I couldn’t tell you to save my life, but I think it was 
six or seven months after the trial. 

Q. Was this statement that you signed already prepared 
when he came around? 

A. That was already prepared, and I believe I was in a 
hurry to go out. too. and I wouldn’t have signed that thing 
if I had known all this was coming up. because I did it 
through good faith. 

I thought Mr. Goode had some evidence, and Mr. Holz¬ 
worth: and in fact. I did it more as a friend than 

431 anything else, and for justice, but if they did have 

anvthing there- 

Q. How many times have you talked with Mr. Goode about 
this case since the verdict? 

A. Oh. I couldn’t say. Mr. Goode has called me up a couple 
of dozen times. 

The Court. He means. I guess, before you signed the paper, 
or perhaps I didn’t understand it. 

Do you mean before he signed the paper? 

Mr. Krouse. Both, your Honor. Both before and 
after. 
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432 The Witness. He called me up two or three times 
before I signed the paper. He said he was working on 

something to help the boy out. 

By Mr. Krouse: 

Q. How recently have you talked with Mr. Good? 

A. Mr. Good called me up last night after I got home. 

Q. About this case? 

A. Yes. 

Q. What did he tell you about it? 

A. I suppose he had reference to that paper. He asked me 
was I going to change my testimony and say that that code 
book was not brought in the court—in the jury room; and I 
will take an oath that I have never seen that book until I 
saw it in the District Attorney s office—a book like that. 

Q. What did you tell Mr. Good? 

A. That is just what I told him. 

Q. That you would take an oath that you never saw a code 
book in the jury room? 

A. Yes. sir; and the book that I had reference to. I thought 
was that paper. I called it a book. If it was brought in there, 
I didn't see it. and I surely would have seen it. 

Mr. Krouse. Thank you very much. 

Redirect examination by Mr. Laughlin: 

Q. Mr. Pearson, you said a while ago, when Mr. Krouse 
asked you a question, that Mr. Good called you last night 
and asked you whether you were going to change your testi¬ 
mony? 

A. Yes, sir. 

Q. Have you testified before in this case? 

A. He had reference to that paper. Mr. Holzworth 

433 pulled that paper out on me out in the hall, while I 
was waiting in the hall yesterday. 

Q. Are you sure, Mr. Pearson, that he did have reference 
to that paper when he telephoned you? 

A. Well, it must have been; I don’t know what else he 
could have alluded to. I just judge it was; now, I couldn’t 
answer that. That is what he had in his mind. 

Q. As a matter of fact, didn’t he just ask you to try to re¬ 
fresh your recollection? 

A. Yes. 

Q. He did not ask you to testify to anything falsely? 

A. No, sir; I did not say that he did. 
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Q. I mean, didn’t he ask you to try to refresh your recol¬ 
lection and tell us just what happened in the jury room? 

A. Yes: he did that. He then asked me to pray over it. 

By the Court: 

Q. He asked you to do what? 

A. Pray over it. and see if 1 could remember. 

By Mr. Laughlin: 

Q. Are you a churchman? Do you go to church? 

A. Yes, sir. 

The Court. That is not a disgrace. 

Mr. Laughlin. I compliment him. your Honor. 

The Court. Perhaps I should not have said that. I meant 
it in a humorous way. It is a commendable thing. 

Mr. Laughlin. Oh. ves. your Honor. We should all go 
more often. 

The Court. Now. I do not want to be unreasonable, but you 

said you had just one question. You are now trying to 
434 examine him all over again, aren’t you? 

Mr. Laughlin. Well, except that I did not want to 
leave in your Honor’s mind- 

The C ourt. I want to give you every opportunity, but you 
examined this man at great length and asked him the same 
questions several times. You have been all over this. I don't 
want to cut you off. but I want you to understand that I ex¬ 
pect you to be reasonable. 

Mr. Laughlin. The only thing was that he had used these 
words: “change my testimony." 

The Court. That is what he said. 

By the Court: 

Q. Tell us again your recollection of what Mr. Good said to 
you. 

A. That was in the conversation. Was I going- He 

knew I knew that he knew what was on the paper, and I had 
talked to him about the paper even yesterday, while we were 
out in the hall at lunch time, or some time, and I told Mr. 
Good just what I have told you: That the book that I had 
reference to was the book that I have told you about. 

Mr. Laughlin. That is all. Have you any more questions? 

Mr. Krouse. No. Thank you very much, Mr. Pearson. 

By Mr. Laughlin: 

Q. Mr. Pearson. I wonder if you would mind leaving your 
telephone number in case we should need to get in touch with 
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you. It is quite unlikely that we shall, but can you be reached 
by telephone? 

A. Yes. 

Q. What is your number? 

435 A. Adams 5351. 

(The witness left the stand.) 

Mr. Laughlix. Call Mr. Lewis. 

Thereupon Charles S. Lewis was called as a witness for 
the petitioner and. having been first duly sworn, was examined 
and testified as follows: 

Direct examination by Mr. Laughlix: 

Q. What is your full name? 

A. Charles 8. Lewis. 

Q. What is your address? 

A. 130 Thomas Street Northwest. 

Q. What is your occupation? 

A. Elevator starter for the Chesapeake and Potomac Tele¬ 
phone Company. 'j 

Q. I direct your attention to the year 1936. the month 
of March. Were you on the jury in the case of the United 
States vs. Thomas Jordon? 

A. Yes. 

Q. Can you tell us whether you recollect the date of that 
trial? 

A. I don’t recollect the date. 

Q. Do you know the day of the week when the case went 
to the jury? 

A. I do not. 

Q. Do you know the time of day? Was it near lunch 
time? 

A. I can’t recall, but I know it wasn’t night. 

Q. Do you recollect how long the jury deliberated? 

A. I don’t know whether it was a day and a half or 

436 whether it was two days. 

Q. Do you know the name of the marshal who was 
in charge of that jury? 

A. I do not. 

Q. If I mentioned the name of Upperman. would that mean 
anything to you? 

A. I didn’t know the man’s name: never was introduced 
to him. 

Q- Did there come a time when you were in the jury room 
and any of the jurors asked for additional instructions? 

A. Yes. 
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Q. How many asked for instructions? 

A. Just one. and that was Mr. Good. 

Q. What time was that? 

A. I couldn’t give you the time. 

Q. You are sure no other jurors asked for instructions? 

A. I don’t think they did. 

Q. Can you toll us what time of tho day it was when Mr. 
Good asked for the instructions? 

A. It was sometime in the jury room, but I couldn’t tell 
you the time. 

Q. Can you tell us how long it was after you went to the 
jury room? 

A. Well, we discussed there for a good long while, but the 
time I couldn’t give you. 

Q. Of whom did Mr. Good make the request? 

A. Well, he made the request of us all. We was all there. 
No particular one. 

Q. Was anything done about getting additional 
437 instructions? 

A. No; not to my knowledge. 

Q. Do you know whether the foreman made any requests 
of anvone for instructions? 

A. No. 

By the Court: 

Q. Do you mean he did not or that you do not recall? 

A. I don’t recall, or I don’t think the foreman made any 
request for anything. 

By Mr. Laughlin: 

Q. Was any answer given to Mr. Good by anyone as to his 
request for instructions? 

43S A. Now. there was a little confusion in regard to 
that, but I can’t say whether someone gave him an 
answer or not. You see. this happened three years ago, al¬ 
most. and I can't recall. 

By the Court: 

Q. We all realize that a long time has elapsed. 

A. You see. I was taken sick- 

Q. We only want your best recollection. 

A. Yes; I realize that. 

Q. We all realize that after this time it is difficult to remem¬ 
ber all these things. Just give us your best recollection. That 
is all anybody can ask. 

A. Well, that is all I can say: that I don’t remember; I 
can’t recall. 
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By Mr. Laughlin: 

Q. Do you recall whether you ever filed into court and got 
additional instructions? 

A. No: we never left the jury room after we entered there, 
only to go to our meals. 

Q. Do you remember whether a request was made by any¬ 
one to have anything brought into the jury room? 

A. Mr. Goode, the only one. asked for instructions, and 
that is all I heard. 

Q. Do you recall any book being brought into the jury 
room? 

A. There was no book brought into the jury room. 

Q. Do you know whether there were papers of any kind 
brought into the jury room? 

A. The only paper that was in the jury room was the paper 
we taken out as we came into the jury room. 

439 Q. The foreman had that paper? 

A. Yes. 

Q. You saw no book or anything in the jury room when 
you got into the room; is that right? 

A. There was nothing on the table at all but some pencils 
and papers. 

Q. Do you know how many times Mr. Goode made the re¬ 
quest for additional instructions? 

A. No. 

Q. Was it more than once? 

A. I couldn’t tell. 

Q. You don’t know whether it was more than once? 

A. No; I couldn’t say. 

Q. In other words, you don't recollect: is that right? You 
don’t recall? 

A. No. 

Q. Mr. Lewis, have you talked to anyone in the last few 
days about this case? 

A. I was summoned. I think it was. Friday night to the 
District Attorney’s office. Do vou wish to see the summons? 

Q. No. Y ou talked to Mr. Wilson, here, and to Mr. Krouse? 

A. Yes. 

Q. Did you talk to these gentlemen alone or with the other 
jurors present? 

A. All the jurors were present that could be summoned. 

Q. You talked to all of them? All of them were in the 
room when you talked; is that right? 

A. Yes. 

Mr. Laughlin. You may examine. 
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Cross-examination by Mr. Krouse: 

Q. You were questioned individually first, were you not. 
Mr. Lewis, out of the presence of the others? 

A. Oh. individually? Yes. ves. 

Q. Then you were all questioned altogether: isn’t that 
correct ? 

A. Oh. yes. 

Q. Mr. Lewis, do you have any recollection of the fore¬ 
man at any time leaving the jury room, closing the door be¬ 
hind him. going out into the hall, and staying out there for 
as long as two or three minutes? 

A. No: he never did. He didn’t go out of the jury room. 

Q. Do you recall Mr. Everett on the jury? 

A. I don’t know him personally. I would only see them 
bv their faces, vou know. 

Q. Do you recall any time while you were going to or com¬ 
ing from a meal Mr. Everett’s stopping in the hall at a table, 
picking up a book, saying. ‘*1 haven't seen this before.’’ and 
two or three of the jurors looking at it and reading it? 

A. Now. going through this hall there is no table. 

By the Court: 

Q. Well, do you recall anything like that? 

A. No: because there is no tables in the hall. Judge—not 
coming from the courtroom to the jury room. I have never 
seen the table. 

Q. Going from the jury room to the place where you had 
luncheon? 

441 A. No. sir; I didn't see any table. 

Mr. Krouse. That is all. Thank you very much. 

The Witness. Thank you. 

The Court. Let us take a five-minute recess. 

(At this time a short recess was taken. The following then 
occurred:) 

Mr. Laughlin. Your Honor, what I should like to do is 
this: Mr. Goode has to return to Philadelphia this afternoon, 
and I should like to be able to permit him to testify now as 
a rebuttal witness, so that he may get away. 

Mr. Krouse. If your Honor please, we want Mr. Goode to 
remain. He is under subpoena from our side. 

The Court. If the District Attorney wants him to stay, I 
do not know* what I can say. 

Mr. Krouse. If Mr. Laughlin cares to put him on now, we 
haVe no objection, but we want him to stay, and he will have 
to stay. 
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Mr. Laughlin. All right. We shall put him on now. 

Call Mr. Goode. 

The C ourt. Mr. Goode has already been sworn. 

Thereupon Israel F. Goode was recalled as a witness for 
and on behalf of the petitioner and. having been previously 
duly sworn, was examined and testified further as follows: 

Direct examination by Mr. Laughlin: 

Q. Mr. Goode. I am going to hand you Petitioners Exhibit 

1. a paper, and ask you whether you have ever seen it 

442 before. You might first read it over before you answer. 

A. Yes. sir; I was present when that was signed and 
read to him. and he also read it himself. 

Q. In other words, it is your testimony, then, that you were 
present when Mr. Pearson signed this statement. Did you 
read it to him? First, who else was present? 

A. Mr. Holzworth. I don't know whether he read all and 
then he stopped and said. “You had better read it yourself.” 

Q. Who read it to him? You or Mr. Holzworth? 

A. No; Mr. Holzworth. 

Q. Did you have any discussion about any particular points 
in that statement? 

A. Yes—not particularly a discussion. As to his willingness 
and his conviction that Mr. Jordon should have a new trial, 
and he said. “I have been praying that he would: that that 
man would not be electrocuted; “and the discussion was he 
was the one juror that wanted me to stand with him for ac¬ 
quittal entirely, and if the law enforcement officers would do 
their work completely or in a proper manner, that the jury 
could render a proper verdict. 

Q. At the time when this was signed did you have any dis¬ 
cussion with him about the Code being brought into the jury 
room? 

A. Yes. sir. 

Q. Do you remember what he said at that time about that? 

A. He just said Mr. Holzworth asked him- 

By the Court: 

Q. He said what? 

A. (Continuing.) Whether the Code was brought in. 

443 Q. What did he say? 

A. Holzworth asked him about the Code—whether 
it was brought in—and he said. “Yes; that book was brought 
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By Mr. Laughlix: 

Q. 1 Did you have any other discussion or any other con¬ 
versations with him after that? 

A. Very few times, except last night I called him up on 
the phone. 

Q. Tell us about that. What did you ask him last night 
when you called him on the telephone? 

A. I told him of the testimony Mr. Goodwin gave, and I 
asked him whether he didn’t remember that Goodwin is the 
man that asked for the Code and it was brought in expressly 
to convince me that the prayer No. 14, article 14, was exactly 
like the Code, which I was fighting all day, and I asked him 
to jog his memory before he made his statement: and he says, 
“I don’t remember that that book was in. I didn’t see a book 
like that.” 

“Well.” I says, “you just keep on jogging your memory.” 

He mentioned he had prayed over this case before, and I 
says. “You pray again tonight and see whether you can't get 
a better memory till tomorrow.” 

Q. As a matter of fact, last night when you called him on 
the telephone. Mr. Goode, did you have that statement in 
front of you? 

A. No; I haven’t seen that statement since. I had no copy 
of it, 

Q. Where did you call him on the phone? Where were you 
when you called him on the phone? 

A. In your office. 

444 Q. Had you ever been in my office before? 

A. Never. 

Q. Do you remember. Mr. Goode, when you went into the 
jury room, if there was any kind of book with loose sheets 
of paper and a ribbon tied around it? 

A. The proceedings of the Grand Jury, which we took in 
when we entered the jury room. 

Q. What do you mean by the proceedings of the Grand 
Jury? Do you mean the indictment? 

A. Yes; the indictment that we brought in from the Court. 
That wasn’t a book; that was half a dozen sheets of proceed¬ 
ings 1 of the Grand Jury. I had never known of the Code 
existing. The first glimpse of the District Code I had inside 
of the jury room. 

O. That was brought in by whom? 

A. It was requested by Mr. Goodwin. 

Q. Who brought it in? 

A. The deputy. 
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Q. That was Mr. Upperman? 

A. Yes. sir. 

Q. Can you tell us how many jurors requested additional 
instructions from time to time? 

A. I think they expressed the wish for instructions to 
satisfy me, I believe—to get quicker action on the case. 

I think Mr. Pearson and Mr. Horowitz is the name. 

Q. Do you recall that Mr. Pearson and Mr. Horowitz asked 
for instructions? 

A. es. 

Q. What about the foreman, Mr. Harmon? 

A. He opposed the instructions all day. 

445 Q. Can you think of anyone else who requested in¬ 
structions? 

A. Nobody. Nobody that I can think of outside of those 
two. 

Q. Mr. Goode, in reference to the conversation and visit 
at my office last night, do you recall that I told you what we 
wanted to get was the truth in this case—the facts? 

A. Yes. sir. 

Q. And also that you should only ask Mr. Pearson just to 
tell what actually happened to the best of his recollection? 

A. Yes, sir. 

Q. You made no attempt to influence what he was going 
to say? 

A. None. I have no interest except cleaning up the unjust 
condition of the jury procedure. 

Mr. Laughlin. You may examine. 

Cross-examination by Mr. Wilson: 

Q. Mr. Goode, was this statement prepared when you went 
to Mr. Pearson’s house? 

A. Yes. sir. 

Q. Who prepared it? 

A. Mr. Holzworth. 

Q. Did you give him the information? 

A. Yes. sir. 

Q. Where was it prepared? 

A. That I don't know. 

Q. Were you present with him when he typed it up? 

A. I don’t remember where it was prepared. 

446 Q. To your knowledge, did Mr. Holzworth talk to 
Mr. Pearson before you and he went to his house? 

A. No: I don't know where he lived. 

L’131C'.i—40-1<* 
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Q. You transmitted to Mr. Holzworth what you understood 
was Mr. Pearson’s version of these facts: is that so? 

A. No: I gave him my version and told him Mr. Pearson 
could corroborate. 

Q. That is what this paper was prepared upon? This was 
your version of the facts? 

A. That was my version. 

Q. You gave that to Mr. Holzworth? 

A. Yes, sir. 

Q. In writing or orally? 

A. I don't recall how we done that. I think I wrote out 
part of it—notes of it—and gave it to Mr. Holzworth. but I 
don't recall just how that was done. 

Q. Who made the appointment to go to Mr. Pearson’s 
house? 

A. I drove Mr. Holzworth out. I think I called him up to 
see whether he was home, and I drove Mr. Holzworth out. 

Q. Did you tell Mr. Pearson that you were bringing Mr. 
Holzworth out? 

A. Yes. 

Q. Did you tell him the purpose of the visit? 

A. I told him I wanted to see him about the Jordon case. 

Q. How long were you present with Mr. Pearson on that 
occasion? 

A. Oh. possibly half an hour or so. 

Q. Is it your testimony that Mr. Pearson read this over 
or that it was read to him? 

447 A. It was both, but whether Mr. Holzworth com¬ 
pleted the reading—I don’t think he completed the 
reading. He then handed it over, and he said, “Well, you had 
better read this before you sign.” 

Q. He started out to read it? 

A. Yes. he started out. and we discussed the contents of it. 

Q. He read most of it ? 

A. Yes. 

Q. Then turned it over to Mr. Pearson? 

A. Yes. 

Q. Mr. Pearson then signed it? 

A. Not immediately. 

Q. How long afterward? 

A. Well, he read it. looked it over, and then he said. “I 
will be glad to sign it. and 1 hope the man gets a new trial.” 

Q. Who put that date on? Do you know? 

A. I don’t know’. 

Q. Is that the date you were out there? 

A. I wouldn’t recall the date from memory. 
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Q. With respect to the trial, how long afterward did you 
go out there? 

A. I don’t remember. 

Q. Was it a matter of a year, six months, a month, a week, 
or what? 

A. Oh. it was—I should think it was close to a year or six 
months afterward—after the trial. 

Q. A year or six months? Is that your testimony? 

448 A. 1 don’t recall the month. 

Q. Was it as much as six months. Mr. Goode? 

A. I think so. yes. 

Q. Did you visit any of the other jurors with Mr. Holz- 
worth? 

A. That same night, yes. 

Q. Did you get statements from any of the other 
jurors? 

449 A. No; I visited Mr. Schafer with Mr. Holzworth. 
and Mr. Horowitz and Mr. Everett. 

Q. Had Mr. Holzworth prepared blank statements for the 
filling of the jurors’ names? 

A. Several of them. 

Q. Prepared to have the other jurors sign? 

A. Just like that. 

Q. Were they originals or carbon copies made of this? Do 
you know? 

A. I think there were two or more originals, and the others 
were carbon copies. 

Q. The line where the person making the statement—where 
his name should appear—was left blank? 

A. It was left blank. 

Q. Were you successful in getting any other jurors to sign 
a statement? 

A. Not that night. 

Q. Were you at any other time successful in getting any 
other jurors to sign statements? 

A. Mr. Everett promised to see his attorney before he 
would sign it. Whether Holzworth got it or not. I don't 
know. 

Q. Did anybody else that night sign a statement in your 
presence? 

A. Not in my presence. 

Q. Whom did you visit that night? 

A. Mr. Schafer and Mr. Everett: and I am not sure 
whether that same night we visited Mr. Horowitz. 

Q. That would be three other jurors? 

A. Yes. 
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Q. On any other occasion did you visit any of these other 
jurors, either with or without Mr. Holzworth. for the purpose 
of jsettinjj a paper signed like that? 

A. I believe I visited Mr. Schafer alone. 

Q. Did you have a paper with you at that time? 

A. Yes. sir. 

Q. Did you ask him to sign it? 

A. Yes, sir. 

Q. Did he sign it? 

A. No. sir. 

Q r Did he tell you why he would not sign it? 

A. He said he didn’t approve of saying—stating anything 
transpired in the jury room after the case was finished. 

Q. Did you go to see any other jurors besides Mr. Schafer, 
alone or in company with Mr. Holzworth. on any other 
occasion ? 

A. I called at the home of Mr. Raulin. but he wasn’t at 
horpe. 

Q. Did you have one of these papers with you? 

A. Yes. sir. 

Q. You never got him to sign? 

By the Court: 

Q. What was that name? Raulin? 

A. Yes. sir. 

Mr. Wilson. Raulin, your Honor. 

By Mr. Wilson: 

Q. To your knowledge, no other juror of that panel 
4ol signed one of these forms of statement except Pearson; 
is that correct? 

A. I think that is correct. 

Q. Although you presonally, either alone or in company 
with Mr. Holzworth. saw at least four or three other jurors 
with that purpose in mind? 

A. Yes. sir. 

Q. But you did not attempt to canvas the whole lot of them; 
is that so? 

A. I didn't have the time. I had spent so much time in 
printing work on this case for which I am not paid for yet— 
between two and three hundred dollars. That is what I have 
sacrificed in this case to try to clean up what I consider an 
unjust condition. 

Q. Who owes you that money? 

A. Mr. Holzworth. 
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Q. With whom did you have dinner last night. Mr. Good? 
A. With Mr. Laughlin and Mr. Strobel. 

Q. Who is Mr. Strobel? 

A. The attorney for Bernarr McFadden. 

Q. Do you see him in the courtroom? 

The Court. The attorney for whom? 

Mr. Wilson. The attorney for Bernarr McFadden. 

(A man stood up in the courtroom.) 

By Mr. Wilson: 

Q. Is that Mr. Strobel? 

A. Yes. 

Q. Did you discuss this case with Mr. Strobel last 

452 night? 

A Y gs 

Q. And with Mr. Laughlin? 

A. Yes, sir. 

Q. Did you discuss this case with any jurors out in the hall 
this morning in the presence of Mr. Strobel? 

A. No; not in the presence of Mr. Strobel. 

Q. Did you discuss this case with any of the jurors this 
morning, yourself? 

A. Somewhat. 

Q. Did you discuss this case with any of the jurors in the 
hall yesterday yourself? 

A. I don’t think I did, because I was late in the morning. 
I came right to your office. 

Q. Did you discuss with Strobel the result of your conversa¬ 
tion with any juror at all? 

A. In the presence- 

Q. No; did you have any conversation with any juror which 
you related to Mr. Strobel? 

Mr. Laughlin. Your Honor, it seems to me we are going 
afield. I do not know that the purpose of that was. I think 
I shall have to object. I cannot see that it is relevant to have 
him testify about his conversation with Mr. Strobel. He 
might have had a conversation with anyone. 

Mr. WTlson. I submit, if your Honor please, that we can 
exhaust this man’s recollection on the ground of interest and 
bias. 

The Court. Yes. 

Mr. Krouse. We are interested in the proof too. 

453 The Witness. I never hesitated to talk to him about 
the case, if that is what you mean. 
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By Mr. Wilson: 

Q. Do you know what Mr. Strobel’s interest in this case is? 

A. I only know he presents Bernarr McFadden, and he is 
interested in the case from the standpoint of the case that 
they have. 

Q. What is the case that they have? 

A. Some connection with the libel suit. 

Q. Who brought the lirel suit? Do you know? 

A. I don't know the details of it. 

Q. You don’t know who the plaintiffs in the libel suit are? 

A. I was told the District Attorney. Assistant District At¬ 
torney. and Mr. Whalen. 

Q. Mr. Garnett. Mr. Robb, and Mr. Whalen are the plain¬ 
tiffs in a libel suit against McFadden Publications? 

A. Yes. 

Q. What did Mr. Strobel tell you about his interest in this 
proceeding? 

Al He .just told me he represented Bernarr McFadden— 
his firm did. 

Q. From time to time you have discussed with him the facts 
of this case; is that so? 

A. Just last night—yesterday—was the first time I met him. 
I never talked with him before. 

Q. You had dinner with him last night? 

4*54 A. A es, sir. 

Q. Do you know what the basis of that libel suit is? 

Mr. Laughlin. Your Honor- 

The Court. Isn't that going too far? 

Mr. Wilson. I do not insist. I have no further questions. 

I'f the Court please, may we approach the Bench for a 
moment? 

The Court. Very well. 

( At this time counsel for both sides approached the Bench 
and conversed with the Court as follows:) 

455 Mr. Wilson. Your Honor, we should like to pursue 
this line of inquiry a short way further, for this reason: 
The fact of the matter is that Holzworth wrote a story about 
the Jordon case which was published in one of the McFadden 
magazines. In that article, it is now charged, Holzworth 
libelled Mr. Garnett. Mr. Robb, and Mr. Harry Whalen. In 
other words, it was Holzworth’s story which got McFadden 
into a libel suit. We submit that we have a right to show 
through this witness the interest of Holzworth in the case 
and in this proceeding which caused him to accompany Good 
in the obtaining of these affidavits. 
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The Court. I do not believe it is admissible. 

Mr. Krouse. It is admissible, your Honor, since it shows 
the bias and prejudice in this case. 

Mr. Laughlin. Your Honor, the first thing you know, we 
will be trying the libel suit here. 

Mr. Wilson. We do not want to do that. 

The Court. 1 have tried to hold the evidence down as much 
as 1 could to the actual allegations that are made as the basis 
of the writ of habeas corpus. 

Mr. Krouse. We submit that we have a right to show bias 
and prejudice on the part of this witness and. therefore, the 
bias in this proceeding. 

The Court. Well, you have to some extent shown that. 

Mr. Wilson. To some extent. 

The Court. But 1 think you have gone into it as far as 
you should. 

Mr. Krouse. This is to show that the purpose of Good was 
to get these statements not for Jordon, but for his own 
45(i purpose. The purpose of the proceeding is not to free 
Jordon and get him a new trial, but to receive judicial 
approbation or a judicial defense to a libel suit. 

Mr. Laughlin. Do you mean that is my purpose? 

Mr. Krouse. Not your purpose; Holzworth's purpose. 

The Court. I do not believe I can let you go into that. 

Mr. Krouse. I think it is absolutely admissible. 

The Court. Oh. I know you think so, but I think you have 
gone into it enough. 

457 (Counsel returned to the trial table, and the trial 
was resumed as follows:) 

Mr. Laughlin. I will call Mr. Holzworth. 

Mr. Krouse. Your Honor, may Mr. Good be excused from 
the courtroom? We do not want him to be finally excused. 

The C ourt. Yes. We do not want you to go from the build¬ 
ing. The District Attorney wants you to say. 

(The witness Israel F. Good left the stand.) 

Thereupon John M. Holzworth was called as a witness 
for the petitioner, and. having been first duly sworn, was 
examined and testified as follows; 

Direct examination by Mr. Laughlin: 

Q. What is your name? 

A. John M. Holzworth. 

Q. What is your address. Mr. Holzworth? 

A. At the present time? 
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Q. Yes? 

A. 1815 Adams Mill Road N\V. 

Q. In the District of Columbia? 

A. Yes. 

Q. May I ask what your occupation is? 

A. Lawyer and writer. 

By the Court: 

Q. Lawyer and what? 

A. Writer. 

By Mr. Laughlin: 

Q. Mr. Holzworth. I will hand you a paper that has 
45S already been marked “Petitioner’s Exhibit 1 for iden¬ 
tification” and ask you if you have ever seen that 
before? 

A. I have. 

Q. Will you tell us where you have seen that? Where did 
you first see it? 

A. I saw it when it was typed. I had it typed myself. 

The Court. What is that? 

Mr. Laughlin. That is the same paper. 

The Court. The paper that Mr. Pearson signed? 

Mr. Wilson. Yes. 

The Witness. You want the dates? 

By Mr. Laughlin: 

Q. Yes. 

A. April 17. 1936. I think that is in my handwriting. 

Q. Were you present when Mr. Pearson signed that state¬ 
ment? 

A. I was. 

Q. Do you know whether it was read to him before he 
signed it? 

A. It was. 

Q. Did he read it over? 

A. He did. 

Q. Was there any discussion with him about the contents 
of the statement? 

A. There was. 

Q. Was there anything said to him as to whether that was 
a true statement? 

459 A. Well, naturally, the contents contained in the 
statement wasn’t of my own knowledge: it was the 
knowledge which I had secured from several different jurors at 
or about this time—I think five or six different jurors—and 
this was the substantially the information which I got from 
those five or six jurors; I forget the exact number. 
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There were one or two small variances with each. One or 
two. to the best of my recollection, of those jurors which I 
personally interviewed had a somewhat different version, and 
1 secured written statements from those others, with the ex¬ 
ception of one. who didn’t sign a statement. 

Q. Was there any hesitation on the part of Mr. Pearson 
before he signed that statement? 

A. No; after—May I answer that by saying that the sign¬ 
ing of this followed possibly a ten- to twenty-minute converse 
tion covering the contents of this statement and possibly of 
some other facts concerning the trial. Does that answer you? 

Q. Do you have any recollection now of whether at the 
time he signed that statement there was any discussion about 
that part of it that relates to a District Code being brought 
into the jury room? 

A. I surely remember that, because that was the point 
which struck me as most important, and naturally I wouldn’t 
ask him to sign a thing in reference to it, because I am in the 
habit with witnesses of securing statements, of having them 
read it or having it read to them, that they understand the 
contents, so that there will be no question of its 
460 authenticity or of the contents that is in it, if it ever 
comes up in court. 

Q. Do you know now, Mr. Holzworth. whether he read that 
statement himself, or whether it was read to him by you or 
anyone else? 

A. I will answer that by saying that my procedure is 
always- 

By the Court: 

Q. No. no. Answer. 

A. To the best of my recollection, I read it to him, and I 
had him read it before he signed his signature to it. 

By Mr. Laughlin : 

Q. Did you say you were with him about twenty minutes 
all told? 

A. Well. I would say from ten to twenty, just long enough 
for the discussion concerning the contents and pleasantries of 
the day. or something like that. Fifteen or twenty minutes. 

Mr. Laughlin. You may examine. 

Cross-examination by Mr. Wilson; 

Q. Mr. Holzworth. you say you are a writer? 

A. Yes; I plead guilty. 

Q. Did you write an article with regard to the Jordon case 
in one of the McFadden publications? 
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Mr. Laugh lix. I object to that. I cannot sec how that has 
any relevancy whatever here. 

The Court. Well, you have put this witness on the stand, 
and I think it is relevant to show what interest he lias in the 
matter. 

461 Mr. Laughlix. You Honor I put him on tiie stand 
only for one purpose: that was to rebut Mr. Pearson’s tes¬ 
timony. In other words, my testimony on direct examination, 
your Honor, was confined to the circumstances concerning 
that statement. I sav. then, that the cross-examination can¬ 
not go beyond the scope of that. 

The Court. I think it can go to the motive he had in 
preparing the statement. 

Mr. Wilson. Every witness puts his veracity in issue, and 
we can show interest whether or not it goes outside the scope 
of direct examination. 

The Witness. I will be glad to answer the question. 

Mr. Laughlin. All right. 

By Mr. Wilson: 

Q. Did you write an article on the Jordon case that was 
published by McFadden? 

A. In conjunction with another writer. I did. 

Q. And as a result of the publication of that article, was 
there a libel suit or suits brought against McFadden? 

A. There was. 

Q. By whom? 

A. Former Assistant District Attorney Garnett—Former 
District Attorney Garnett. Former Assistant U. S. Attorney 
Robb, and Harry T. Whalen, former counsel in the Jordon 
case. 

Q. Do you know that Mr. Garnett and Mr. Robb are 
charged with suppression of evidence in this particular 
trial? 

462 A. You mean in the trial of Jordon in 1935? 

Q. Yes; and that one of the issues in this habeas 
corpus case is the alleged suppression of this evidence? 

A. Most assuredly. 

Q. Has the McFadden suit been tried yet? 

A. It has not. 

Q. Have you been in more or less constant communication 
and consultation with the representatives of Mr. McFadden? 

A. With a number, including those who investigated the 
truth of the article before it was published. 

Q. Did they include Mr. Strobel? 

A. It does. 
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Q. Is Mr. Strobel one of tlie McFadden's attorneys? 

A. He is. 

Q. Will you state whether McFaddcn publications are ad¬ 
vancing any money to defray the expense of this particular 
habeas corpus suit? 

Mr. Laugh lin. I certainly object to that. Of course. I must 
say this to your Honor: It only opens the door. If it does, 
it will have to be opened all the way. and we will be trying 
this case for a week. We are going into this libel suit, and 
if the door is partly opened. I submit that we can swing it 
open the rest of the way. if Mr. Wilson should have that in 
mind. 

Mr. Wilson. All we are interested in is showing bias and 
interest. 

The Court. The question is about who is advancing money 
to pay for the expenses of this proceeding? 

403 Mr. Wilson. Yes. 

The Court. That shows an interest. 

The Witness. I will be glad to answer that. 

The Court. I think I will have to admit it. 

The Witness. Thank you, your Honor. 

Mr. Laughlin. I would like the record to show that we do 
object. It may be well for it to come out in the interest of 
truth: however. I think that in order to preserve the peti¬ 
tioner's rights I should have the record show that we do 
object. 

The Court. Yes. of course, you might have the record 
show that. 

The Witness. What is the question? 

The Reporter (reading). “Will you state whether McFad- 
den Publications are advancing any money to defray the ex¬ 
pense of this particular habeas corpus suit?*’ 

The Witness. McFadden Publications? Not that I know 
of. 

By Mr. Wilson: 

Q. To your knowledge has anyone connected with McFad¬ 
den Publications advanced money to defray expenses? 

A. Do vou mean attorneys? 

Q. Yes. 

A. Yes; they have advanced $50 to—some months ago. as 
I understand it—to Mr. Laughlin to cover expense, or a little 
fee to keep them informed as to the progress of any action in 
Washington pertaining to Jordon. That is as far as I know 
of any monies that have been advanced or that they have 
even promised to advance. 
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4(54 Q. Were you associated with Mr. Laughlin in the in¬ 
stitution of this habeas corpus case? 

A. Not in the institution of it. but in the reopening of it 
here several weeks ago I was. and I furnished information and 
evidence which he incorporated in his affidavit to get this re¬ 
hearing. 

Q. Have you from time to time consulted with McFadden s 
lawyers as to the progress of this suit? 

A. Will you read that question? 

(The last question was read by the shorthand Reporter.) 

The Witness. Yes: as associate counsel with Mr. Laughlin 
in this rehearing principally. 

By Mr. Wilson: 

Q. Do you know whether McFadden*s attorneys advanced 
any money to Laughlin as a fee in connection with the prose¬ 
cution of this habeas corpus case? 

Mr. Laughlin. I object your Honor. 

The Witness. As far as I know, they have not. 

The Court. Well, he said they have not. 

By Mr. Wilson: 

Q. They have advanced some money? 

Mr. Laughlin. In the first place, your Honor, before this 
goes any further, it seems to me we are violating a number of 
rules of evidence. We are getting into confidential relations 
between an attorney and someone else. 

Mr. Wilson. And the client? 

Mr. Laughlin. I think that the line certainly ought to be 
drawn somewhere. 

4(55 The Court. There has got to be a limit, of course, 
but you called this witness to the stand, and his inter¬ 
est. if he has any. or his bias, if he has any. would go to his 
testimony. 

Mr. Wilson. I shall not pursue it any further. We are 
through, your Honor. 

Redirect examination by Mr. Laughlin: 

Q. Mr. Holzworth. you have heard the various questions Mr. 
Wilson asked. Do you have anything else you want to tell us? 

Mr. Wilson. Just a minute. 

The Witness. There are several other written statements 
by other jurors in existence. 

The Court. I will have to sustain that objection. 

The Witness. If you want to ask me if there are any other 
statements- 

Mr. Laughlin. It is evident, your Honor, that it has hit 
someone on the tender spot. 
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By Mr. Laughlin: 

Q. Will you tell us, Mr. Holzworth. if there were any other 
statements made by jurors? 

A. Yes; four or five. 

Mr. Wilson. Just a minute. I object, if your Honor please. 
After the jurors have testified, if they have testified, if the 
statements are going to be used to impeach them, all right. If 
the statements are now being identified in anticipation of the 
jurors’ testifying. I object at this time. 

406 Mr. Laughlin. I think he may be questioned with 
respect to them. 

The Court. 1 think he may be asked if there were any made, 
but if you want to put any other statements in evidence, you 
ought to get the jurors themselves, I suppose. 

Mr. Laughlin. We are not going into the contents of them, 
your Honor. 

By Mr. Laughlin: 

Q. Mr. Holzworth, did you take any statements from any 
other jurors? 

A. Four or five different jurors; all written and signed. 

Q. Do you know the names of those jurors? 

A. If you will give me a list of jurors. 1 think I can identify 
the names. 

By the Court: 

Q. Can you do it by recollection, without being given a list? 
A. I will answer your Honor’s question by saying that I 
am quite confident that I have a written statement from Mr. 
Everett. I took one. I believe, from Mr. Good. To the best 
of my recollection. I took one from the colored juror, whose 
name I don’t remember. I would have to see the jury list 
to refresh my recollection as to the others. 

By Mr. Laughlin: 

Q. Do you know where those various statements are at the 
present time? 

A. As far as I know, thev are with the United States 

V 

407 Attorney General; in fact, this one was produced by 
the United States Attorney General out of his files 

yesterday, and the Attorney General’s office are in search of 
the others, which I transmitted the originals to the President 
in my letter of April 17, 1935, when the Jordon case was 
reopened two years ago. 

By Mr. Wilson : 

Q. You mean prior to trial? 
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By the Court: 

Q. Vou don’t mean 1035? 

A. No: pardon me. your Honor; 1937. Pardon the 
oversight. 

They were in turn transmitted by Mr. McIntyre, the Presi¬ 
dent’s secretary, he told me. to the Attorney General, and 
they are recited in the letter which I transmitted to the 
President. 

By Mr. Laughlik: 

Q. You do not by any chance have a copy of that letter 
with you? 

A. I do. 

Q. Will you let me see it? 

Mr. Wilson. What letter is this? 

Mr. Laughlin. A letter transmitting something to the 
President. 

The Witness. A photostatic copy, transmitted yesterday, 
bv Pardon Attorney Lyons. 1 think at the end of the third 
page you will find a reference to the statements from the 

jurors or veniremen, that were enclosed with that letter. 
4t>S Do you find the reference. Mr. Laughlin? 

By Mr. Laughlin: 

Q. Suppose you find it. Mr. Holzworth. 

A. The third paragraph from the bottom of page 3. 

Mr. Laughlin. I will ask that this be marked as Petition¬ 
er's Exhibit 2 for identification. 

(Photostatic copy of letter referred to was marked as “Peti¬ 
tioner's Exhibit 2" for identification.) 

Mr. Laughlin. There are a number of other points, it 
seems to me- 

Air. Wilson. Just a minute. You know that that is not 
the way to do it. 

The Court. You may not read it. Mr. Laughlin. 

By Mr. Laughlin: 

Q. Mr. Holzworth. there is not mentioned in the letter spe¬ 
cific reference to those other statements? 

A. It is specific in stating that several- 

Mr. Wilson. Wait just a minute. If that letter is shown 
to,the witness for the purpose of refreshing his recollection as 
to the names of other jurors, all right, but that is the only 
purpose. 

By Mr. Laughlin: 

Q. Was it in connection with that letter that those state¬ 
ments were transmitted? 
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A. It was an accompaniment with the letter. 

Q. Did it accompany this letter? 

A. Several written statements—original statements similar 
to this—accompanied that letter. 

Mr. Wilson. Why don't you read the list of jurors to 
409 the witness and let him tell you which ones? 

Mr. Lav oh lin. I had intended to do that. 

The Court. I started that. I had no objection to that 
being done, but I thought it would be more orderly. 

The Witness. I could not remember without refreshing my 
recollection. 

The Court. If he can tell the names of the jurors from 
whom he got statements. I have no objection. 

The Witness. Have you got them written there? I can 
see them better if you pass it over to me. 

By Mr. Laughlin: 

Q. They were written hurriedly. I can't make out the 
writing. 

A. There is Mr. Everett. Mr. Horowitz; I am quite sure 
and got a statement from him. I am quite sure I saw and 
got a statement from Mr. Lewis. Mr. Schafer. 

By Mr. Wilson: 

Q. You got a statement from Mr. Schafer? 

A. There was one of those that I am reading from that 
didn't sign a statement. He said that he would go and tell 
by word of mouth. 

This is two years ago. your Honor, but I think the names of 
the actual ones from which I got written statements are a 
matter of record with the Attorney General’s office, or in the 
Congressional hearings. I remember they were read—some 
of the statements—one or more of the statements was read 
and placed in evidence before the Congressional Committee 
hearings in 1935. I am quite sure of that. 

479 By the Court: 

Q. The pending question is: Can you recollect the 
names of the jurors from whom you obtained statements? 

A. From looking at this statement, and my recollection. I 
have given the best answer I could without having statements 
before me. I may have other records that give exact informa¬ 
tion. but I didn’t know that was coming up until this 
moment. 

471 Bv Mr. Laughlin: 

Q. You say those were transmitted to the President 
and that they accompanied this letter. You say you were 
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later advised that they were in the hands of the Department 
of Justice? 

A. Yes. sir. 

Q. Have you seen any of them since that time—any of those 
statements other than the one you have before you? 

A. Not of the originals. I have copies which I also intro¬ 
duced in evidence before the Congressional Committee hear¬ 
ings before Congressman Bates. Congressman Schaefer, and 
Congressman Palmisano, and one other Congressman from 
Ohio. I assume that those copies with the names would be 
with the exhibits in the hearings before the Congressional 
Committee. 

Q. That is, this same Congressional Committee hearing? 

A. Yes. 

Q. When you say they are in the hands of the Attorney 
General, do you mean the Attorney General or the Pardon 
Attorney? 

A. Well, his office. The Pardon Attorney or Mr. Holtzoff, 
Assistant Attorney General, or Mr. Carusi, who at that time 
was confidential secretary to Attorney General Cummings and 
who is still in the department in another capacity at this time. 

Q. Do you know now. Mr. Holzworth. whether those state¬ 
ments are in the hands of the Department of Justice? 

A. The Department of Justice was still searching for the 
remainder of them. Whether they are actually in their hands, 
I can’t state further than that. They have a very 
472 voluminous record in this case, and it took them two 
days to get this one. 

Q. You were asked by Mr. Wilson whether or not you wrote 
a certain article that appeared in a magazine, one of the Mac- 
fadden publications. Can you tell us where you obtained your 
information on which you based such an article? 

Mr. Wilson. I object to that, if the Court please. 

The Court. I do not think you can go into that. 

Mr. Laughlin. Your Honor, I submit he has opened the 
door when he has gone into it. 

The Court. Well, no; I don’t think so. 

Mr. Laughlin. In other words, the testimony was or Mr. 
Wilson stated he wanted to show this man possessed of inter¬ 
est. Also, it was pointed out that one of the issues in this 
case was the suppression of evidence. Mr. Holzworth wrote 
an article that later became the subject of a lawsuit. Now\ 
I submit that when the door is opened. I have a right to show 
on just what he based that article. 

The Court. I do not think so. We are not trying that- case 
here. All that has been shown here—all that I have heard—is 
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that there was some litigation pending in which this gentle¬ 
man is connected; that is all. Where he got the information, 
whether it is true or not, and all those circumstances, are 
purely collateral matters. 

The Witness. May I say. your Honor, that my credibility 
has been called into question by Mr. Wilson and that to estab¬ 
lish that it cannot be impeached that I have good information 

from proper sources- 

Mr. Wilson. That is not in issue. 

473 By Mr. Laughlin: 

Q. Mr. Holzworth. in connection with this case, did 
there come a time when you made a request of a certain Con¬ 
gressional Committee? 

Mr. Wilson. I object. 

The Witness. There did. Pardon me. 

The Court. You asked a question as to who requested the 
investigation, didn’t you? 

Mr. Laughlin. That is right. 

The Court. I sustain the objection. That is the same ques¬ 
tion you are asking in this way. 

Mr. Laughlin. It seems to me that we ought to be per¬ 
mitted to show the circumstances. If it had been kept out 
altogether, it would have been something else; but the door 
has been kept open, and one of the issues is that there has 
been suppression of testimony. 

Your Honor knows that there was. Your Honor will not 
dispute the fact that there was a hearing before an investigating 
committee of the House of Representatives and that that 
committee made an investigation. 

The Pardon Attorney told us himself the other day that 
the President interfered and this man had to die. Then 
something happened that caused the Pardon Attorney to go 
into the question, and he developed enough to justify the 
action of the President in commuting this man’s sentence 
to life. 

The Court. I will sustain the objection, Mr. Laughlin. 

Mr. Laughlin. I note an exception. 

The Witness. May I say, your Honor- 

The Court. No. 

474 Mr. Krouse. We object to these voluntary state¬ 
ments on the part of the witness. 

By Mr. Laughlin: 

Q. At the time that article was prepared for the Macfadden 
publications. Mr. Holzworth. did you prepare it for monetary 
gain, or was there some other reason? 

213100—40-20 
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A. It was done for Jordon. 

Air. Wilson. I object. 

The Court. The objection is sustained. 

Mr. Laughlin. Your Honor, just at this point. I assume 
that since there has been some testimony here, brought out 
by Mr. Wilson, with respect to a lawsuit—he brought it in; 
we did not—at the proper time we will be permitted to go into 
the various pleadings filed by the plaintiff in that case? 

The Court. Oh. I don't think so. I will have to pass on 
that when it arises. I suppose. The only thing I permitted 
was a showing that there was litigation, as affecting the 
weight to be given the testimony of the witness. 

By Air. Laughlin: 

Q. Air. Holzworth. in 1937. when you did some work for 
Air. Jordon in preparing these statements, and other work, 
were you paid any money? 

A. Not a cent. 

Air. Wilson. I object to that. 

The Court. I will sustain the objection. 

Air. Laughlin. Do you mean, your Honor, that we may 
not go into that? 

The Court. I do not see why you should. 

The Witness. Aly credibility has been attacked, your 
Honor. 

475 Air. Krouse. We object to voluntary statements on 
the part of the witness. 

The Court. You will have to be quiet. Mr. Holzworth. 
You have told me you are a lawyer. Now. you have got to 
conduct yourself like a lawyer while you are before me. or else 
you will be in trouble. Do you understand that? 

The Witness. I am trving to clarifv what is in issue; that 
is all. 

Air. Laughlin. Your Honor permitted Mr. Wilson to make 
certain interrogations. I do not want your Honor to think I 
am arguing with you. 

The Court. I know you are arguing with me. 

Air. Laughlin. You say you are permitting it to show 
malice—I mean interest or any possible bias. Now. we 
certainly ought to be permitted to show that there was none 
in 1937, when the whole foundation of this case was laid. I 
think we ought to be permitted to show that. 

A’r. Wilson. According to the date on the witness’ state¬ 
ments offered in evidence, the date was 1936. 

Air. Laughlin. 1937. I understand. 

The Court. I know there is a dispute on the statement 
itself. The figures indicate 1936. but it may be a clerical error. 
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Mr. Laughlix. Suppose I try to clarify that date? 

The Court. I think you may ask him that. 

Mr. Laughlix. Yes. 

By Mr. Laughlin: 

Q. Can you tell us whether there is anything that fixes 
the time of the making of this statement, the signing 
47b of this statement by Mr. Pearson: is there anything 
that fixes that date in your mind? 

A. The date of the letter to the President, if you will show 
it to me. 

(Mr. Laughlin handed a paper to the witness.) 

A. (Continuing.) This statement was made, as far as I 
know, but it is before the date of the President's—letter to 
the President in April 1037. This was made, but it is prior 
to April 17. two years ago. I am quite certain—two years ago 
last summer, this passing summer. 1037. 1 am quite sure. 

Q. Do you know whether these other statements you have 
referred to have a date on them? 

A. I am quite sure I always have a date on them. I saw 
the witnesses over a period of two or three days, and depend¬ 
ing on the date that they were signed, I put the date on there 
if it didn’t appear in any other way. 

Q. When did this article that appeared in this magazine, that 
you were questioned about, appear? 

A. That appeared along in October, or. I would say October 
or November following Jordon’s commutation of sentence, 
which was in 1937. so I would fix the time as of October or 
November 1937—the date of this article. 

Q. In other words, it was after the making of these state¬ 
ments? 

A. Yes: several months after. 

Q. At that time. then, will you tell us how long you were 
interested in Jordon? 

A. How long? Well, from some time in 1935. when 
477 I first met him. He happened to come from my own 
home county in New York—Westchester County. 

Q. ("an you tell us. then, how long you worked on his case? 
First, let me ask you this: Did you take any part in his trial? 

A. Not—none whatsoever. 

Q. Then, when did you first interest yourself in the case in 
any manner? 

A. About. I would say, a week or so prior to the date of 
this letter to the President after I had made certain investiga¬ 
tions into his case after I had seen him out in the District Jail 
and gotten certain evidence on which this letter was based. 
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Q. How long would you say that you worked on the case in 
point of months or weeks? 

A. I think I arrived in Washington about the tenth or 
twelfth of April 1937. and I worked day and night on the case 
until the day that sentence was commuted, approximately two 
months after the time I arrived, so I would say two months; 
and then I have worked in his behalf since in various ways. 

Q. At that time did you have any contact with Macfadden 
Publications? 

A. I never knew- 

By the Court: 

Q. Did you have an contact with them? 

A. At that time, no: not until several months subsequently. 

By Mr. Laughlin: 

Q. Would you say it was after the President had 
478 commuted Jordon’s sentence to life imprisonment? 

A. Oh. ves: a number of weeks to mv recollection. 

Q. You were asked a question. Mr. Holzworth. whether the 
Macfadden Publications had paid me any fee—Macfadden or 
anyone in their behalf. 

A. Yes. 

Q. In this present proceeding, what would your answer to 
that be? 

A. That, as far as I know, you had not gotten a cent for 
a»iy work done in this proceeding. 

Q. Do you know whether I have been promised anything in 
connection with this proceeding from Macfadden Publications? 

A. I have never been told that you have, nor do I know 
that you have, by Macfadden Publications or any of their 
lawyers. 

Mr. Laughlin. You may step down. 

The Witness. Is that all? 

Mr. Kkouse. Nothing further. 

The Witness. Thank you. Thank you. your Honor. 

(The witness left the stand.) 

The Court. It is now 17 minutes past twelve. I think we 
had better take a recess. I have a number of orders which I 
must sign here and probably a number upstairs. We shall 
recess until 1:30. 

(At 12:18 o'clock p. m. a recess was taken until 1:30 o’clock 
p. m. of the same date.) 
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479 AFTER RECESS 

The proceedings were resumed, pursuant to the recess, at 
1: 30 o’clock p. m. 

Mr. Laughlin. Your Honor, at this time we have com¬ 
pleted our examination as to the jurors; but before taking up 
other witnesses, it occurred to me, since these jurors are here, 
that Mr. Wilson might want to put them on. so that they 
might be excused. I just make that as a suggestion. 

The Court. Do you want to do that? 

Mr. Wilson. May I make one inquiry of Mr. Laughlin? 

The Court. Yes. 

Mr. Wilson. Do you mean that you are not yet through 
with your case? 

Mr. Laughlin. No: we are not yet through with our case. 

Mr. Wilson. How much longer will it take you? 

Mr. Laughlin. I might say this to your Honor: Since 
there was some testimony this morning about some additional 
statements, the Pardon Attorney is making some additional 
search of his records, to produce them. He will be here. 
There is also a search being made into the House Committee 
records. 

Your Honor. I still say what I said this morning: I think 
the case ought to finish tomorrow. I do not know how many 
witnesses Mr. Wilson is going to use. but I would say my case 
would conclude not later than tomorrow noon. Of course I 
do not know how many jurors Mr. Wilson is going to use, if 
he uses them. 

Mr. Wilson. If the Court please, we feel that at the 
appropriate time we shall make certain appropriate motions. 

The Court. You prefer not to go on now? 

4S0 Mr. Wilson. Yes. sir. 

The Court. Well, you do not have to. 

Mr. Wilson. On the other hand. I am seriously concerned 
about the convenience of these jurors, who are businessmen; 
and if Mr. Laughlin does not intend to put them on, or to 
put any of them on—you do not want Mr. Uppennan, either? 
We have had him up here from Oceoquan for several days. 

Mr. Laughlin. No; we do not intend to use Mr. Cpper- 
man. 

Mr. Wilson. Very well. Then, your Honor, may this be 
the situation: may the jurors who have not thus far been 
called as witnesses be excused subject to subpoena or to a 
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telephone call from us. if and when we are required to use 
them? 

The Court. If and when? 

Mr. Wilson. Yes, sir. 

The Court. Well. I do not care. I am trying to consult 
your convenience: you both realize that. I am trying to 
consult youL* convenience and I am trying to proceed 
with every reasonable courtesy that I can. I do not want to 
compel either party to put on witnesses if they do not desire. 

Mr. Wilson. All right, sir. As we recall, five jurors have 
been called. There should be six out in the hall, because one 
is missing. Neither side has any idea where he is: the Jury 
Commission has not heard from him since he served on this 
case three years ago. So. your Honor, if I may be permitted 
to do so. I should like to state to the jurors who are in the 
hall—in company with the marshal who will make the an¬ 
nouncement—that they are excused subject to being called 
by us at some time. 

The Court. That is all right. They undoubtedly will come? 

Mr. Wilson. Oh. I am sure they will. 

The Court. Of course they can be subpoenaed. 

4S1 Mr. Wilson. That is right. 

The Court. I know that none of us wants to incon¬ 
venience witnesses any more than can be helped. 

Mr. Wilson. I should like to be sure that the other six are 
out there, before they are excused. May I go out there with 
the marshal, to make the point clear? 

The Court. Wry well: go ahead. 

(Thereupon Mr. Wilson and one of the deputy United 
States marshals left the courtroom and went into the hall, 
and then soon returned, whereupon the following occurred:) 

Mr. Laughlin. Suppose you find out if Mr. Lyons has ar¬ 
rived. 

The Court. Was that satisfactory. Mr. Wilson? 

Mr. Wilson. Yes. your Honor. There were six of them out 
there, and I took the liberty of excusing them subject to our 
phoning them or subpenaing them. I also took the liberty 
of saying that I felt that they would not be called this after¬ 
noon. 

The Court. I am afraid you are justified in that. 

Mr. Laughlin. Your Honor, while we are waiting for Mr. 
Lyons to arrive: there was a witness who testified at the last 
hearing, and I have made every effort to locate her. but I have 
not been able to locate her—Miss Yates. At this time I 
should like to read into the record her testimony, so that we 
shall have it. Mr. Wilson has his copy of it. 



THOMAS JORDON vs. klwood street 


309 


Mr. Wilson. I remember Mr. Krouse's making the point 
that the hearing last June is all a part of this record, as it 
stands. 

The Court. Yes; it is all a part of this. 

Mr. Laughlin. Well, when your Honor takes this 
482 under advisement, I do not want you to have to go 
through various documents. I thought we might em¬ 
body this in the present record. 

Mr. Wilson. Is this Gertrude L. Yates? 

Mr. Laughlin. Yes. 

Mr. Wilson. Well, it is just a matter of half a dozen pages 
of another transcript. Personally. 1 do not care how it is 
done. 

The Court. I thought it was understood that what we did 
last spring is part of this proceeding. 

Mr. Krouse. Yes; it is merely a continuation of the case. 

The Court. I do not think it is necessary to do anything 
like that. As I said, when you get through here. I want to 
hear argument from you gentlemen. Although I do not re¬ 
member a word that was spoken last spring, nevertheless, 
when it is brought to my attention. I will not have much 
difficulty with it. 

Mr. Wilson. Certainly. 

Mr. Laughlin. Then, is it your Honor s wish that I do not 
read this? 

The Court. Why. I do not believe it is necessary, Mr. 
Laughlin. 

Mr. Laughlin. Call Mr. Barrett. He has already been 
sworn. 

Thereupon Robert J. Barrett, a witness previously sworn 
and examined, was recalled and was further examined and 
testified as follows; 

Further direct examination by Mr. Laughlin; 

Q. Mr. Barrett, as I recall your testimony the other 
4S3 day. you stated that you were assigned to this case in 
April 1931. shortly after this hold-up took place—this 
robbery? 

A. That is right. 

Q. I also understood it was your testimony that you were 
not given, on the night of this robbery, an identification of 
those two persons? 

A. No. sir; I was not assigned to it then. 

Q. How soon after this robbery took place were you assigned 
to this case? 
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A. I was assigned to it Easter Sunday evening. April the 
6th. the day that Mrs. Jaynes died. 

The Court. This robbery took place on Good Friday? 

The Witness. Good Friday, on April 3rd. 

The Court. And you were assigned to the case Easter Sun¬ 
day? 

The Witness. Easter Sunday evening, at six o’clock. 

By Mr. Laughlin: 

Q. At the time when you were assigned to this case, Mr. 
Barrett—and you have now stated the date—were you fur¬ 
nished a description of the two persons who were supposed 
to have committed the offense? 

A. Yes. sir. 

Q. At that time did you have access to this so-called police 
incidental that we referred to in this proceeding? 

A. Yes. sir; I could have gone to No. 2 and read it. But 
I told you the other day—I testified the other day—I did not 
recall whether I read it that evening or the next day—Mon¬ 
day-—or during that week. I read the incidental. But that 
night I was in the vicinity of where it happened, and 
484 I do not know whether I went to No. S—at that time— 
and read the incidental against that or not. But I 
read it. 

Q. That was the same police incidental that we have re¬ 
ferred to here? 

A. I read that one; yes. sir. 

Q. That was then immediately following or soon there¬ 
after—within a few days after this robbery? 

A. Some time after the robbery. I read that incidental; 
but I just do not know when it was. 

(J. Since you testified here the other day. Mr. Barrett, have 
you had an opportunity to refresh your recollection as to any 
additional witnesses you may have interviewed? 

A. No. sir; I have not looked at a paper concerning the 
case. I thought it was just not. after I testified the other day 
that I had not. It is all on record—everything I did—my 
testimony so far. If there is any question, you can refer me 
to my testimony. 

Q. And you have not checked any more records of the Police 
Department, to see whether you interviewed anyone else 
other than those you testified the other day? 

A. No. sir. I told you I interviewed a number of people— 
witnesses and suspects. I do not recall just how many—a 
number of them. 

Mr. Laughlin. You may inquire. 

Mr. Krouse. No questions. 
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The Court. That is all. Mr. Barrett. 

The Witness. May I be excused, your Honor? 

The Court. Yes, I think so. 

Mr. Laughlin. Yes; he may be finally excused, your 
Honor. 

4S5 Mr. Krouse. Thank you very much, lieutenant. 

The Witness. You are quite welcome. 

(The witness left the stand.) 

Mr. Laughlin. I shall ask the marshal to inquire if Mr. 
Lyons has arrived. If he has not. then the next witness is Mr. 
Walker—from the Court of Appeals, right across the street. 

(The deputy United States marshal then left the court¬ 
room. and soon returned and stated as follows:) 

The Marshal. Neither one of them. 

Mr. Laughlin. Then call Mr. Walker, the assistant clerk. 

The Court. I thought he said Mr. Walker was not here. 

Mr. Laughlin. Mr. Lyons has not arrived. 

The Court. I thought he said Mr. Walker was not here. 

Mr. Wilson. I thought so. too. your Honor. Did you want 
him telephoned? 

The Court. Mr. Walker, from the Court of Appeals? 

Mr. Laughlin. Yes. sir. I told him not to come until 
called, because I did not want him to have to wait unneces¬ 
sarily. 

(Following a brief delay:) 

Mr. Laughlin. Your Honor, in the meantime may we come 
to the bench for just a moment? 

The Court. Yes. 

(Thereupon counsel for both sides approached the bench 
and conferred with the Court in a low tone of voice as 
follows:) 

Mr. Laughlin. Your Honor. I have changed my procedure 
somewhat. When the testimony came in. this morning, about 
certain jurors making other statements, that came as a 
4St5 surprise to me. I think it is important, if it is true. 

As a matter of fact, I did not see until this morning, 
also, this other statement of this juror. The Pardon Attor¬ 
ney tells me that he is searching—it was related to me; I did 
not talk to him personally. But I have phoned there, and he 
is searching the records. There may be some difficulty in 
finding those records—those particular statements. 

Other than that, I understand that photostatic copies of 
them were turned over to the House Committee. It also 
appears that those statements are not now available, although 
another search is being made there. 
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As to the existence of other statements in the hands of 
the Pardon Attorney, here is a letter that is dated yesterday, 
that came to Holzworth. which is the statement: “In accord¬ 
ance; with your request of Saturday last. I have made a fur¬ 
ther! search of the files of this office to find a letter addressed 
by you to the President, dated April 19. 1937. with reference 
to the case of Thomas Jordon, in which attention is called to 
enclosed statements from some of the jurors at the trial of that 
case.” 

Mr. Wilson. But he is not certifying, in that. He says, “in 
which letter Holzworth refers to the statements of some of the 
jurors.” 

Mr. Laughlix. Oh. yes. I am not saying that there are 
any more statements at all. I ought to say to your Honor 
that Holzworth are not friendly. This Pearson statement I 
did not know anything about. It was put on my desk this 
morning, when I came here. I want to say to your Honor 
that I hate to break down the proceedings here: but the 
4S7 existence of those statements may change the complex¬ 
ion of this thing. 

The Court. What do you want? 

Mr. Laughlix. I want to ask your Honor to recess until 
tomorrow morning at 10:00 o’clock. 

The Court. Recess now? 

Mr. Laughlix. Yes: until tomorrow morning at 10:00 
o’clock. 

The Court. I hate to do that. 

Mr. Wilson. May I ask a question, your Honor? 

The Court. Yes. 

Mr. Wilson. Suppose you get those statements. Are you 
going to want other witnesses? Those statements are not ad¬ 
missible except to impeach witnesses. 

Mr. Laughlix. The only thing I would do. if I got those 
statements, would be to show the existence of those state¬ 
ments and possibly verify the signatures. 

Mr. Wilson. Affirmatively? 

Mr. Laughlix. Yes. 

Mr. Wilson. You cannot do that. You have to use them 
for impeaching statements. 

Mr. Laughlix. We can introduce.the statements. 

Mr. Wilson. You cannot say affirmatively in this case, in 
advance of the witness’s taking the stand, that he made a 
statement. 
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Mr. Laughlix. Well. I can show that a statement was 
made. 

Mr. Wilson. No; you cannot. 

Mr. Laughlix. The Pardon Attorney the other day admit¬ 
ted he had in his possession statements of certain witnesses. 

Mr. Wilson. Suppose they did make a statement 
4SS and suppose they said nothing about the District of 
Columbia code: you would not want me to draw the 
conclusion, merely because a juror made a statement, that he 
discussed the D. C. Code. You cannot show, in advance of the 
juror’s taking the stand, what is in that statement. There¬ 
fore we would object to the proof of the fact that a juror made 
a statement, as being a misleading piece of evidence, until 
the right time came when that statement could be used to 
impeach a witness. I am positive we are right about that. 
\ r our Honor. 

The Court. I think so. I do not want to adjourn until 
tomorrow morning. Mr. Laughlin. This case is taking an 
interminable length of time. 

Mr. Wilson. 1 agree with your Honor. 

The Court. I do not want to cut you down. I suppose it 
has to be threshed out at some time, of course. Hut I have 
a condemnation case set for tomorrow and another for Mon¬ 
day; and those cases are supposed to take preference. If I 
had had any idea that this was going to consume all this 
length of time, I would never have attempted to take it up. 

Mr. Krouse. Mr. Walker is hero, now. from the Court of 
Appeals. 

Air. Laughlix. All right. And perhaps by that time Air. 
Lyons will be here. 

The Court. Well, put on Air. Walker. You say Air. Lyons? 

Air. Laughlix. Yes; the Pardon Attorney. 

The Court. Well, let us put on Air. Walker and do what 
we can. 

Air. Laughlix. All right, sir. 

(At the conclusion of the foregoing conference. 
489 counsel returned to the trial table and the proceedings 
were resumed as follows:) 

Air. Laughlix. Air. Walker, will you please take the 
stand? 
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Thereupon Harry L. Walker was called as a witness and. 
being first duly sworn, was examined and testified as follows: 

Direct examination by the Assistant Clerk: 

Q. What is your full name? 

A. Harry L. Walker. 

By Mr. Laughlin: 

Q. What is your occupation? 

A. I am assistant clerk of the United States Court of Ap¬ 
peals for the District of Columbia. 

Q. You are here. Mr. Walker, in response to a subpena duces 
tecum? 

A. Yes; I am. 

Q. Have you produced certain records with respect to the 
cas£ of Thomas Jordon against the United States? 

A. I have. 

Q. Which are the records: these or these [indicating]? 

A. These [indicating]. These are the jackets and that is 
the record [indicating]. 

Q. First can you tell me from your records, there, when 
the Court of Appeals—I imagine these gentlemen will con¬ 
cede that—affirmed the judgment of this Court? 

A. I will look at it and see [examining the record]. 
490 The Court. There cannot be any dispute about 

that? 

Mr. Wilson. November 9. 1936. 

Mr. Laughlin. All right. 

By Mr. Laughlin: 

Q. Can you tell us. after that, what further proceedings 
were had? 

Mr. Krouse. Your Honor, we object to any further proceed¬ 
ings after the appeal was decided. 

The Court. What is the object? 

Mr. Laughlin. We have to show that the petitioner ex¬ 
hausted all his ordinary remedies by appeal and by writ of 
error, before he could resort to this habeas corpus. We have 
a right to show that. 

Mr. Krouse. We object to any statements filed in the Court 
of Appeals by Mr. Holzworth or by any other persons, which 
are self-serving statements of their own. 

The Court. I do not suppose that there is any dispute 
thgt the petitioner, here, did exhaust his rights? 

Mr. Krouse. That is true; we know that he attempted to 
take the case to the Supreme Court. 

The Court. He tried to argue it and tried to bring it be¬ 
fore the Supreme Court; and I presume—I do not know— 
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that he may have made motions for reargument, or some¬ 
thing like that. 

But is there any dispute that he exhausted his remedies? 

Mr. Krouse. We do not dispute that. Mr. Lyons testified 
that the Pardon Attorney has acted in the matter. That 
shows that he exhausted everything. 

Mr. Laughlin. All right. Mr. Walker, you may step 
401 down. The only thing we want to show is that the 
petitioner exhausted all his rights by writ of error and 
by appeal, before resorting to this habeas corpus proceeding. 
I think it is necessary that we show that. 

The Court. Well, I think so; and that is conceded? 

Mr. Wilson. We concede that. 

Mr. Krouse. Yes. 

The Court. Mr. Walker may go. then? 

Mr. Laughlin. Yes. 

The Court. And take his papers with him. 

(The witness left the stand.) 

The Court. Is Mr. Lyons here? 

The Deputy Marshal. No. 

Mr. Laughlin. Could someone inquire by telephone 
whether he is actually on the way down? 

Mr. Wilson. Certainly; I shall have Henry go upstairs 
and telephone. 

Mr. Laughlin. And find out whether Mr. Lyons, a pardon 
attorney for the Department of Justice, is on the way down. 

Mr. Wilson. Henry, see Mr. Pines secretary, please. 

(Thereupon the messenger left the courtroom, and sub¬ 
sequently returned and reported that Mr. Lyons was still 
out at lunch and that a call was left for him to come to the 
Court.) 

Mr. Laughlin. Will you see if Miss Yates is out there or 
if any witness is out there? 

(The deputy marshal left the courtroom, and shortly re¬ 
turned and made the following statement:) 

The Deputy Marshal. Air. Holzworth is the only witness 
out there. 

492 (Following considerable delay, while waiting for 
witnesses:) 

(Thereupon counsel for both sides approached the bench 
and conferred with the Court in a low tone of voice as 
follows:) 

Mr. Laughlin. Your Honor, there has been a suggestion 
made that perhaps we might be able to have some of the 
arguments now, on one phase of this case. Air. Wilson felt, 
after he talked it over with Air. Krouse. that perhaps it 
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might be well to let the ease be concluded. I do want to 
apologize to your Honor for having this break-down. I 
mapped out a program, last night, that I thought would be 
sufficiently comprehensive. I find that it did not work out 
that way. 

The Court. You do not have to apologize. 

Mr. Wilson. Why does not your Honor go to chambers: 
and if Mr. Lyons comes in before adjournment time, perhaps 
you would be willing to come down? 

The Court. Surely. 

Mr. Laughlin. Your Honor. I was going to make this sug¬ 
gestion to Mr. Wilson: some question was raised about bring¬ 
ing a witness here from Baltimore. 1 do not know how good 
the witness would be or whether he could testify to anything 
material, except that I believe he was the chairman of this 
particular subcommittee, or else he was the chairman of the 
whole District Committee. Apparently there are some rec¬ 
ords missing in this case, or so it is related to me. Although 
he is out of office and is no longer a congressman—and frankly 
1 have serious doubt whether he has any Government records 
in his possession—nevertheless I thought if he was here 
403 we might be able to find something that would be help¬ 
ful or that would throw some light on this. I do not 
know whether your Honor has any suggestion as to whether 
he might be brought here. 

The Court. I cannot see how his testimony could be 
relevant. You see. I have excluded what was done before that 
Congressional Committee. 

Mr. Wilson. Surely. 

Mr. Laughlin. And you have given me my exception? 

The Court. Oh. yes. That took place long after the trial. 

Mr. Wilson. That is right—1937. 

The Court. Of course any affidavits that might be filed 
might be used for the purpose of impeaching the credibility 
or veracity of some witness. 

Mr. Wilson. That is right. 

The Court. But as original evidence. 1 do not believe it 
would be admissible. However. I do not care what is done. 

Mr. Laughlin. Then if it is agreeable. I shall assure your 
Honor that I will have all witnesses here tomorrow morning 
and will be prepared to finish by noon, and I will have my 
authorities prepared, and be ready to argue as soon as Mr. 
Wilson is through. 

Mr. Wilson. But you may yet call Mr. Lyons, if his 
records- 
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The Court (interposing). Let me ask if you are going to 
call the deputy marshal? 

Mr. Laughlix. No; I am not. 

The Court. Very well. 

Mr. Wilson. If he does not call him and if we find, in the 
exercise of our judgment, that he and the other jurors 
404 should not be called, those will be all our witnesses; 

and that was the stenographer who was in Mr. Justice 
Letts' chambers at the time of the hearing, when his man 
Goode said he made a statement to Mr. Justice Letts about 
the Code. We are going to contradict that. We have a 
record which shows that no such statement was made by 
Goode at that conference. We are going to put that in—and 
the other jurors and Upperman. That is all we have. 

The Court. What do you say you have? 

Mr. Laughlix. The only additional testimony I will have 
is this, your Honor: probably there will be subpoena directed 
to the Chief of Police, just to find whether there are any 
more statements. That will not consume more than ten 
minutes in the morning. Then Mr. Lyons, and that will be 
about all. I think about an hour in the morning, and then 
I will be ready with my argument. 

Mr. Wilson. Do you not think this would be the wise thing, 
if the Court sees fit to do it: if your Honor will recess and 
go to chambers, then if Mr. Lyons comes here and produces 
any statement which would justify Mr. Laughlin’s calling 
witnesses, very well. Mr. Laughlin ought to know that this 
afternoon, rather than learning it at/ half past ten tomorrow 
morning. 

Mr. Laughlix. Yes. 

Mr. Wilson. So would your Honor come downstairs if Mr. 
Lyons arrives during the next hour? 

The Court. Yes. It is now twenty minutes past two, and 
you ought to know by three o'clock whether or not he is 
coming. 

Mr. Wilson. Oh. yes. 

Mr. Laughlix. Definitely. 

495 The Court. Then, with the exception of what you 
have indicated, that will be all? 

Mr. Wilson. Yes. sir. 

Mr. Laughlix. Yes; that will be all. 

The Court. I do not imagine we shall get through until 
Thursday; because I want to hear it fully and carefully 
argued. 
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So. gentlemen, we shall now take a recess, and I shall not 
come back until 1 hear from you. 

Mr. Wilson. Yes. sir. 

Mr. Laughlin. Yes. sir. 

Tlie Court. And I shall not hoar from you unless Mr. Lyons 
comes. 

Mr. Wilson. Yes. sir. 

Mr. Laughlin. That is right. 

(Thereupon at 2: 42 p. m. a recess was taken. Subsequently 
Mr. Lyons entered the courtroom and. following discussion 
between counsel, at 2: 45 an adjournment was taken until 
tomorrow. Wednesday. October 25. 1939, at 10: 00 o'clock 
a. m.) 

496 Transcript of proceedings 
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Washington. D. C. Wednesday, October 25, 1939. 

The above-entitled cause came on for further hearing 
before Chief Justice Alfred A. Wheat in Civil Division No. 4 
at 10 o’clock a. m. 

Appearances: In behalf of the Petitioner: James J. Laughlin. 
In behalf of the United States: Allen J. Krouse, Assistant- 
United States Attorney; John J. Wilson, Assistant United 
States Attorney. 

PROCEEDINGS 

Mr. Laughlin. Your Honor, before we begin I want to 
pass up to you—and I have just given Mr. Krouse a copy, 
because I just prepared it—a second amendment to the peti¬ 
tion. I prepared it and offer it in lieu of certain testimony that 
came into the case yesterday, and I feel, for a full pres- 

497 entation of this, that it should be made a part of the 
record. 

I do not know whether Mr. Krouse has had a chance to 
look at it. 

Mr. Krouse. I have not had an opportunity to complete 
reading it. your Honor. 

The Court. You have not had an opportunity? 

Mr. Krouse. No. I just got it this morning. I would like 
to c mplete the reading of it. your Honor. 

(After examining the document in question.) 

May it please the Court, we object to the filing of this 
second amendment to the petition for the reason that the 
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very things that Mr. Laughlin has set out in this petition 
have been passed on already by the Court of Appeals in the 
Jordon ease. If your Honor will permit me. I will be glad 
to read to you from the Court's opinion. 

The Court. It seems to me. Mr. Laughlin. that this is not 
proper. This is the second amendment. Some of the things 
that you have alleged here we have heard some testimony 
about, and some of it I have excluded. 

Mr. Laughlin. First, your Honor, let me say this: Mr. 
Krouse has told you that the Court of Appeals in its opinion 
disposed of most of these points. I say the Court did not, 
and the opinion will so state, for the reason that a number 
of these things arose after the Court of Appeals had spoken. 
In other words, some of the most vital things happened, and 
the Court of Appeals said this in substance, and I believe it 
was by the Chief Justice, Chief Justice Martin, if I remember 
correctly: that the Court was without power to go into these 
because a judgment had become final, and we all know, 
49S your Honor, that under the criminal rules a motion for 
a new trial must be filed within a certain time, and on 
the ground of newly discovered evidence, within bO days, and 
therefore the Court was without power to pass on these things, 
and then the only way that they could be brought to the Court 
would be by a petition for a writ of habeas corpus. 

Mr. Krouse. Will you point those out, please, Mr. Laugh¬ 
lin? We would like to be enlightened on it. 

Mr. Laughlin. All right. I might say all six of these 
paragraphs, for the reason that it was not known, certainly, 
to these petitioner, at the time the Court of Appeals had 
rendered its opinion or within the time allowed to file for a 
rehearing, that any of these things went on in the jury room. 
This petitioner did not know it. 

Mr. Wilson. His counsel knew it. 

Mr. Laughlin. Well. now. then that brings up one of two 
things. If his counsel knew it. and we do not say that lie 
did- 

Mr. Wilson (interposing). Why. it is in the transcript of 
record. 

Mr. Laughlin. If his counsel did know it- 

Mr. Wilson (interposing). You have got to assume the 
premise that his counsel did know it. 

Mr. Laughlin. If his counsel did know it, why didn’t he 
make it available to this petitioner? 

Mr. Krouse. He did. 


213160—4' 
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Mr. Laughlin. You mean about this suppression of 
evidence? 

Mr. Krouse. You have the suppression of evidence 

499 in the original petition. 

Mr. Wilson. Your first three points are an attempt 
to impeach the jury’s verdict. That has been settled by the 
Court of Appeals. 

Mr. Laughlin. One. two. and three the Court of Appeals 
did not know. The only thing the Court of Appeals had was 
Mr. Good’s statement before Justice Letts, and Justice Letts 
on that stand said the other day that all counsel were present, 
and I think the record shows that petitioner’s counsel was not 
even present during the discussion with Juror Good. 

Mr. Wilson. At the time the case was presented to the 
Court of Appeals, the transcript included the whole colloquy 
in Mr. Justice Letts’ chambers, as well as Mr. Good’s affidavit. 

Mr. Laughlin. Yes; but it did not have and it could not 
have what we have here. 

Mr. Krouse. What? 

Mr. Laughlin. It did not have about the confusion in the 
jury room. 

Mr. Krouse. That is right in here [indicating]. 

Mr. Laughlin. All right. Did the Court of Appeals, even 
taking those other three jurors, disregarding for a minute 
Juror Good, have the other jurors. Juror Lewis or Everett or 
Goodwin? The Court of Appeals did not have that and those 
men say emphatically that instructions were requested and 
they were not given. 

Mr. Krouse. May I read from this, if your Honor please? 
The Court says, on page 312 of its opinion, in 66 Ap¬ 
peals : 

500 “The third and fourth assignments may be discussed 
together. They are based upon a statement made by 

one of the jurors to the trial judge after the case had been 
tried and verdict rendered. The day after the trial a member 
of the jury sought an interview with the trial judge and stated 
to him. in the presence of counsel for the United States and 
the defendant, that the other eleven jurors had misunderstood 
the Court's instructions and believed that they could only 
find a verdict of first-degree murder or a verdict of not guilty. 
The juror himself stated that he had understood the judge to 
charge that, if the fatal shooting was an accident, or if it was 
not purposely done, the jury should find a verdict of second- 
degree murder, but that the other jurors insisted to the con¬ 
trary; and that, after laboring with them for 24 hours and 
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suggesting that they ask additional instructions from the 
Court which the foreman declined to request, he yielded to 
their view and voted with them for a first-degree verdict. 
None of the other jurors was examined, so that the statement 
of the juror that all the others misunderstood the Court's in¬ 
structions is wholly uncorroborated. In addition to this, the 
Court's charge on this subject was clear and specific, and the 
jury was repeatedly told that if the killing was done in the 
perpetration of robbery, but not done purposely, it was murder 
in the second degree. 11 is difficult under these circumstances, 
to reach the conclusion that the jury acted either ignorantly 
or willfully. And this was the view of the judge below 

501 who. after hearing the statement of the juror, declined 
to order a new trial on the ground of the misconduct of 

the jury. 

"Besides the jury had the case under consideration 24 hours 
and when the verdict was read in the court, each juror was 
polled separately and each replied that the verdict as read was 
his verdict. To set aside the verdict now on the ground of 
mistake on the part of the jury would, we think, be improper, 
and, as is often said in like circumstances, to establish a prac¬ 
tice replete with dangerous consequences. The universal rule 
in the Federal Courts is that the testimony of a juror may 
not be received to prove misconduct of himself or his col¬ 
leagues in reaching a verdict.” citing cases. 

Mr. Laughlin. I say this, your Honor: The Court of Ap¬ 
peals. in its own opinion, relates to what Juror Good had said. 
Now. then, if Judge Letts had carried that further and had 
examined two or three or four other jurors and then that 
had been before the Court of Appeals, that would have been 
a different situation, so you have only there what Juror Good 
had said, and Judge Letts said the other day that the peti¬ 
tioner’s counsel was present, and this record shows that he 
was not called in until the discussion was almost over. 

Now, in addition to that, your Honor, at the time of that 
opinion, of course, we did have certain fixed principles of law 
which were relaxed a year or so later in the Johnson case, 
and the Court of Appeals in the Fifth Circuit, when that case 
came before them, said vehemently that it was un- 

502 fortunate that he lost any of these rights, but he should 
have exercised them by appeal, and therefore it was too 

late, but the Supreme Court of the United States changed all 
that and said, in substance, if a defendant’s constitutional 
rights have been violated, then at that point the Court lost 
jurisdiction and could not have jurisdiction. 
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The Court. Mr. Laughlin. I am not going to permit the 
filing of another amendment. You started this proceeding 
last spring and you filed your petition, then you amended it 
once this fall—I have forgotten just what date it was—and 
now you want another. I think that is going too far. I think 
there has got to be an end sometime to the filing of proposed 
amendments to the petition. You knew all this. 

Mr. Laughlix. No: I did not know all this. 

The Court. I did not mean to contradict you. pardon me. 
but I am not going to give you permission to file it. 

Mr. LaughL ix. May it be lodged with the clerk, without 
being filed, so that the Court of Appeals, when this case goes 
there, if this case goes there, may see that it was offered and 
refused by your Honor? 

The Court. Of course. I will give you every exception that 
you can properly take. 

Mr. Wilson. In other words, there is an oral motion made 
for leave to amend the second time, your Honor denies that 
motion, and in support of that oral motion we have no objec¬ 
tion to this proposed motion being reflected somewhere in the 
record, but not as filed. 

The Court. I suppose it could be marked for indenti- 
fication. You ask permission to file it and I deny the 
503 motion and you take an exception. 

Mr. Laughlix. I take it it will be lodged with the clerk 
and will remain in the papers, is that correct? 

The Court. I suppose so : yes. 

Mr. Wilson. It won’t go in the docket as a filed paper? 

The Clerk of Court. I will put it in the jacket as is. 

Mr. Wilson. That is right, and let the record show what 
happened here today. 

Thereupon Mrs. Frank J. Bell was recalled as a witness 
and. having been previously duly sworn, testified further as 
follows: 

Direct examination by Mr. Laughlix : 

Q. Mrs. Bell, you testified the other day that you arrived 
at the Garden T Shoppe on the night of April 3 within a short 
time after this alleged hold-up took place: is that correct? 

A. Yes. sir. 

Q. And would you say how many minutes, as to time? 
How long was it before you got there? 

Air. Wilson. Wait just a minute. Mrs. Bell. Airs. Bell has 
been on the stand once. We have got to bring this hearing to 
a conclusion somehow. We object to this line of inquiry 
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unless Mr. Laughlin will disclose to your Honor some possible 
relevancy. This lady testified last week, if I remember. 

The Court. She testified. 

504 Mr. Wilson. That she did not see the shooting. She 
testified twice. Mr. Krouse says, last spring and last 

week. She did not see the shooting. She talked to Mrs. 
Jaynes afterwards, and unless Mrs. Bell can testify to some¬ 
thing pertinent to this particular inquiry, we object to her 
being further examined. 

The Witness. Well. I can. 

The Court. Well, she has testified. Go ahead and ask your 
questions. 

Mr. Krouse. We would like to know what it is. 

The Court. Mr. Laughlin, there has got to be an end some¬ 
time. She was on the stand last spring and she was on the 
stand last week. 

Mr. Wilson. Last Friday. 

The Court. Last Friday. 

Mr. Laughlin. I am going to ask her to relate to your 
Honor now the substance of her conversation with Mrs. Jaynes. 
Mr. Wilson. We object. 

Mr. Laughlin. Will you hear me on that? 

The Court. Please do not speak quite so loudly. Modify 
your voice a little. 

Mr. Laughlin. All right. I am in the habit of keeping my 
voice up. your Honor, sometimes as an example to witnesses. 

Now, I do want to say this to your Honor: I have made some 
examination of the authorities and I think that her conversa¬ 
tion with Mrs. Jaynes within a few minutes after this 
hold-up is admissible as part of the res gestae, and in 

505 support of that I want to read to your Honor a few 
of the cases. 

Britton v. Washington Water Power Co.. 110 Pacific, 
page 20: 

“One exception to the rule excluding hearsay evidence is 
that when something has occurred startling enough to pro¬ 
duce nervous excitement, spontaneous utterances of parties 
present are admissible as part of the res gestae.” 

Equitable Mutual Association v. McCluskey, 29 Pacific. 3S3: 
“It probably had its origin in the trouble sometime experi¬ 
enced in criminal cases to identify the perpetrator of the crime. 
The desire of the courts to prevent what would be an evident 
miscarriage of justice gradually led to the extension of the 
rule to civil controversies.” 

Then we find in 22 CJ. 450, Sec. 540: 
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“It is not necessary to render a statement or act admissible 
as part of the res gestae that it should have been made or 
done by one of the participants in the main transaction, but 
if it has the necessary connection with the main fact it may 
be admissible, no matter by whom it was made or done, pro¬ 
vided in the case of a declaration, that it relates to a matter 
of which the declarant might testify to if called as a witness. 
Accordingly, the exclamation or declarations of a mere by¬ 
stander may be admissible as part of the res gestae.” 

Included in these citations are two federal cases. 
506 Inman v. Dudley. 146 Fed. 449. McKnight v. United 
States. 130 Fed. 569. 

Mr. Krouse. That is well-settled law. if your Honor please. 

The Court. Of course, it is. There is no doubt about that. 


Mr. Laughlix. Now. Underhill’s 


“Criminal Evidence”- 


The Court (interposing). This lady has been on the stand 
already twice. Now she is being recalled. She was examined. 
I suppose thoroughly and carefully, and you put her back on 
the stand and I do not know what you want. 

Mr. Laughlix. It seems to me here that we are confronted 
with this situation: we want to try to get at the truth of the 
matter, and certainly if it is vital. It is shown here, and it 
is not disputed, that Mrs. Bell was an intimate friend of Mrs. 
Jaynes, and Mrs. Jaynes would talk more freely to her than 
perhaps any other person outside of a member of her family. 
Now. she said certain things to her which we contend are 
very vital with regard to establishing the participation by 
this petitioner. 

Mr. Wilson. That is not the issue in this case. We are 
not retrying Jordon. We are hearing the question of the will¬ 
ful and deliberate suppression of evidence, and regardless of 
the conversation between Mrs. Jaynes and Mrs. Bell, assum¬ 
ing that it would be admissible, it is not pertinent to the ques¬ 
tion in this habeas corpus proceeding. Mr. Laughlin has tried 
by every possible method, direct and indirect, to retry 
Jordon’s conviction, and we submit that cannot be retried 


except along certain constitutional lines, and his 
507 present effort is not- one of those. 

The Court. What do you want to ask that you did 
not ask the other day? 

Mr. Laughlix. I want to ask her to relate the substance of 


her conversation, or at least what Mrs. Jaynes said to her, as 
to the physical make-up of the person who shot her. and cer¬ 
tainly Mrs. Jaynes would be in the best position to say who 
shot her. 


THOMAS JORDON VS. ELWOOD STREET 


325 


Mr. Krouse. We object. 

The Court. I sustain the objection. 

Mr. Laughlin. All right. I want the record to show that 
that was offered and that your Honor excluded it and an ex¬ 
ception was duly noted. You may step down. Mrs. Bell. 

(The witness left the stand.) 

Thereupon William Thomson was called as a witness 
and. being first duly sworn, was examined and testified as 
follows: 

By the Clerk of the Court: 

Q. Your full name? 

A. William Thomson. 

Direct examination by Mr. Laughlin : 

Q. W’hat is your official title? 

A. I am a member of the Detective Bureau, attached to 
Inspector Thompson’s immediate staff. 

Q. Are you here in response to a subpena duces tecum? 

A. Yes. sir. 

Q. Upon the receipt of that subpena did you have 
508 an inquiry and search made of all records relating to 
the Jordon case? 

A. Yes; all the records of the Detective Bureau. 

Q. W’ell. how about the police department? The subpena 
was directed to the Major and Superintendent of Police, was 
it not? 

A. I have the subpena here. Just a moment. 

Q. May I see it? 

(The witness handed a document to Mr. Laughlin.) 

Q. I would like to read this, just to refresh your recollec¬ 
tion: “Bring with you complete file in case of Thomas Jor¬ 
don. including notations of all persons interviewed in connec¬ 
tion with investigation of Garden T Shoppe robbery, April 3. 
1931. and all statements taken from prospective witnesses in 
the year 1931 and the years 1935 and 1936.” 

A. I have those records. 

Q. May I see them? 

Mr. Krouse. We object to this. This is just a fishing expe¬ 
dition, unless Mr. Laughlin can show the pertinency of these 
records. He cannot put those records in evidence. 

Mr. Laughlin. Well, your Honor. I cannot go over to the 
police department and tell them to make all their records 
available to me. I am doing it in an orderly way. I am issu¬ 
ing a subpena directed to the Major and Superintendent of 
Police. 
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Mr. Krottse. I want to know the purpose of it. 

The Court. What do you want to get from him? 

Mr. Laughlin. I want to show what witnesses were 

509 interviewed, what statements were taken, and if so, 
after that information was compiled what was done 

with it. 

Mr. Krouse. We still object, if your Honor please. 

The Court. I think I will have to sustain the objection. 

Mr. Laughlin. All right. I would like the record to show 
that a subpena was directed, then, to the police department 
to produce what I have asked there when I made a request 
for it. objection was made, the objection was sustained, and 
an exception was duly noted. 

Mr. Wilson. Let the record also show, if the Court please. 
Mr. Laughlin predicated this habeas corpus suit upon the 
charge of willful and deliberate suppression of evidence by the 
government officials in this matter, and having charged that 
first, he has no knowledge of what is in the police depart¬ 
ment’s records and seeks to use this court and this subpena for 
the purpose of a fishing expedition to determine now. at this 
late date, what is in those records. 

The Court. I do not know as all that ought to be in the 
record, but the grounds on which his application is made is 
part of the record, anyway. 

Mr. Wilson. Yes: but I should like my statement in oppo¬ 
sition to Mr. Laughlin to appear in the record, too, with your 
Honor’s permission. 

Mr. Laughlin. Well, your Honor, may I see the file just 
a moment? 

The Court. Yes. 

Mr. Laughlin. Of course, your Honor, the petition re¬ 
lates not only to the United States Attorney’s office but 

510 to the police officials, too. 

Mr. Wilson. We do not doubt that, but the point 
I make is that Mr. Laughlin was free to make that charge 
without knowledge of what the police department records 
show. Now he subpenas in this court before your Honor all 
the records of the police department for the purpose of hold¬ 
ing an inquisition, for the purpose of going over those records 
and maybe he will find the names of fifty people who were 
interviewed and who were not subpenaed as the trial, and 
what will your Honor be confronted with? Subpenas will be 
issued today for fifty persons and they will be called to the 
stand without any previous interview and asked what they 
know about it, and witness after witness will be excused, just 
as has been happening here. 
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Mr. Laughlin is turning the habeas corpus case into an in¬ 
quisition. and I submit the process of this court should not 
be used for that purpose. 

The Court. I think you are right. I agree with you on 
that. 

Mr. Laughlin. So the record may be preserved, I would 
like to ask these few additional questions. 

By Mr. Laughlin: 

Q. Does your file there show the name of every person in¬ 
terviewed in connection with this case? 

Mr. Wilson. If you know? 

By Mr. Laughlin: 

Q. Does your file show the name of every person inter¬ 
viewed by the police officials—any of them—in connection 

with the Garden T Shoppe case? 

511 Mr. Wilson. If you know. 

The Witness. I don’t know. 

By Mr. Laughlin: 

Q. Well, can you examine your file and answer me that 
question? 

A. Not knowing what persons were interviewed, I would 
have no way of knowing whether the records were in this 
file. 

Q. Well, answer me this: Who received that subpena? 

A. Inspector Thompson. 

Q. And when was it given to you? 

A. About fifteen minutes ago. 

Q. Were you given any instructions? 

A. Yes; to take the complete record of the Detective Bureau 
into court. 

Q. Did vou read the subpena before you came over here? 

A. Yes. 

Q. You say you do not know whether the file shows what 
I have asked you? 

A. No. sir; I do not. 

Mr. Wilson. That is a perfectly reasonable answer. This 
subpena is a duces tecume. He has produced the record. 
Now, if he wants the oral testimony of some individual who 
knows the facts, he gets that by another method. He should 
produce the witness himself. 

Mr. Laughlin. How can we get this information if we do 
not get it by means- 
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The Court (interposing). I am not making any suggestions 
to you. You ought to know how to try your case. It 

512 is perfectly apparent that you do not know what is 
in those records. 

Mr. Laughlix. That is right. 

The Court. And you are trying to find out? 

Mr. Laughlix. Yes. 

The Court. That is not the proper way to do it. 

Mr. Krouse. This is not a bill of discovery. This is a 
habeas corpus. 

Mr. Laughlix. I know it is not a bill of discovery. 

Mr. Krouse. You apparently do not. 

Mr. Laughlix. We are trying to get at the bottom of this, 
certainly somebody thought there was something wrong when 
the Pardon Attorney and the House Committee had to 
interfore. 

Mr. Krouse. And a lot of other troublesome people. 

Mr. Wilsox. There are a lot of people behind it besides 
the House Committee and the Pardon Attorney, and one is 
Macfadden Publications, and you know that. 

The Court. Let us not go into that. 

Mr. Laughlix. That is what we did yesterday—we went 
into a libel suit. I offered this amendment this morning and 
now I cannot get it in. 

The Court. I have sustained the objection to that. You 
cannot get in. 

By Mr. Laughlix : 

Q. Does your record show what statements were taken from 
witnesses in this case? 

Mr. Krouse. If you know? 

The Witxess. I don’t know. 

513 By Mr. Laughlix: 

Q. Can you refer to your file and tell me what state¬ 
ments were taken of witnesses? 

Mr. Krouse. We object. 

Mr. Wilsox. We object again. 

The Court. I have got to sustain it. Mr. Laughlin. 

Mr. Laughlix. Just for the record, let the record show that 
it was asked and an objection was made and sustained and an 
exception was taken. 

By Mr. Laughlix: 

Q. Do you have in your files the name of Mr. and Mrs. F. C. 
Schneider? 

A. That I don't know. 
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Q. Can you refer to your records and tell me that? 

A. You mean look through the entire file? 

Q. Yes. You produced the records, didn't you. m response 
to a subpen a? 

Mr. Wilson. Now. if the Court please, that seems to be 

extremelv cumulative. The testimony of Mr. and Mrs. 

•/ %/> 

Schneider was. if I recall correctly, that they had been inter- 

V V 

viewed by Mr. Barrett or one of the detectives on this case. 
Now. that is proof that a member of the police department 
assigned to this case had knowledge of the facts that the 
Schneiders were in that place on the evening of the murder. 

I submit that that adequately supplies the evidence that 
Mr. Laughlin thinks he needs. Any inquiry into this file 
could only be cumulative in that regard, and it is all part of 
this fishing expedition that we have spoken of before. 

514 We object to it on that ground. 

Mr. Laughlin. But I think it is certainly pertinent 
to know, your Honor, whether the name of Mr. and Mrs. 
Schneider appears in their files. 

Mr. Ivrouse. They both testified here. What is gained by 
trying to find out from him? 

The Court. Nothing at all. 

Mr. Laughlin. Well, this could be gained- 

The Court (interposing). I cannot see that you are trying 
to do anything except to try to fish around in the hope that 
you may discover something. That is the way it looks to me. 

Mr. Laughlin. We contend in this case—a very strong ele¬ 
ment of this case—that important testimony was suppressed 
by the police officials and by the District Attorney. 

The Court. I sustained the objection. Go on. 

By Mr. Laughlin: 

Q. Can you tell me whether there appears in your file the 
name of Mr. and Mrs. Long? 

Mr. Wilson. Same objection. 

The Court. Sustained. 

Mr. Laughlin. Let the record show. then, that that was 
asked, was objected to. the objection was sustained, and an 
exception was noted. 

By Mr. Laughlin : 

Q. Can you tell me whether there appears in your file the 
name of Airs. Bell? 

Mr. Krouse. We object again. 

The Court. Yes. 

515 Mr. Laughlin. Let record show. then, that that was 
asked, objection was made, it was sustained, and an 

exception was noted. 
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Will you call Congressman Schafer? 

Mr. Wilson. You are excusing this witness? 

Mr. Laughlix. Yes. 

(The witness left the stand.) 

Thereupon Paul W. Schafer was called as a witness and, 
being first duly sworn, was examined and testified as follows: 

By the Clerk of the Court: 

Q. Your full name? 

A. Paul W. Schafer. 

Direct examination bv Mr. Laughlix: 

V 

Q. Your full name, Mr. Schafer, is Paul W.? 

A. Yes. 

Q. Is that spelled S-c-h-a-f-e-r? 

A. Yes. 

Q. You are a member of Congress from the State of 
Michigan? 

A. I am. 

Q. Would you mind telling us how long you have been in 
Congress. Mr. Schafer? 

A. I came in in 1036. 

Q. Directing your attention to the year 1937. were you a 
member of Congress? 

A. I was. 

516 Q. And also directing your attention to the month 

of May of 1037. were you a member of a certain special 
subcommittee of the House District Committee investigating 
the case of Thomas Jordon? 

A. I was. 

Q. Now. can you tell us for what purpose that committee 
was called into existence? 

Mr. Krouse. We object, if your Honor please. 

The Court. I sustain the objection. You had another 
member of the committee here, the chairman. I think. 

Mr. Laughlix. I want the record to show that that ques¬ 
tion was asked, it was objected to. the objection was sustained., 
and an exception was noted. 

By Mr. Laughlix: 

Q. Now. that committee did begin an investigation? 

A. It did. 

Q. Can you tell us how long that investigation lasted? 

A. Several days. 

Q. And at the conclusion of that investigation did it make 
a report? 

Mr. Krouse. I object, if your Honor please. 
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The Court. I sustain the objection. This has been gone 
into once before. 

Mr. Laughlin. Let the record show that the question was 
asked, it was objected to, the objection was sustained, and an 
exception was noted. 

By Mr. Laughlin: 

Q. Now, what, if anything, was done by the committee 
or any members of the committee after that investiga- 
517 tion was completed? 

Mr. Krouse. I object again, if your Honor please. 

The Court. I sustain the objection. 

Mr. Laughlin. Let the record show, then, that that was 
asked, it was objected to. the objection was sustained, and an 
exception was noted. 

Mr. Wilson. Why don’t you simply take an exception 
each time, Mr. Laughlin? 

Mr. Laughlin. Oh, I think it would be better if the record 
shows that. I think it would be better. 

Mr. Krouse. The record shows it, anyway. 

Mr. Laughlin. You may be excused, Mr. Schafer, and 
thank you very much. 

Mr. Krouse. Thank you, Mr. Schafer. 

(The witness left the stand.) 

Mr. Laughlin. Your Honor, then, at this point, we con¬ 
clude our case. 

evidence on behalf of the united states 

Thereupon Richard I. Everett was called as a witness and 
having been previously duly sworn, was examined and testi¬ 
fied further as follows: 

Direct examination by Mr. Krouse: 

Q. Mr. Everett, have you at any time since the conclusion 
of the Jordon case—that is the criminal trial—given a signed 
statement to anyone? 

A. No; I have not. 

Q. Has any one approached you in connection with 
51S obtaining a signed statement? 

A. They did; yes, sir. 

Q. Who was that? 

A. Mr. Holzworth. 

Q. Did you give him a signed statement? 

A. No; I did not. He left copy of the statement. He 
wanted me to sign it, but I never signed it. 

Q. Have you got that with you? 

A. I do; yes. 
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Q. May I see it, please? 

(The witness handed a paper writing to Mr. Krouse.) 

Mr. Krouse. Mark that “Respondents Exhibit 6.’’ 
(Statement given by Mr. Holzworth to Mr. Everett was 
marked “Respondents Exhibit 6.”) 

Mr. Laughlix. Mav I see that? 

V 

, By Mr. Krouse: 

Ql Is that the statement that Mr. Holzworth gave you? 
A. Yes. sir. 

Mr. Wilson. It is in the usual form, Mr. Laughlin. 

Mr. Laughlix. I do not know what you mean by “the 
usual form.” 

Mr. Krouse. Mr. Holzworth does [handing the document 
in question to Mr. Laughlin]. 

You mav examine. 

Cross-examination by Mr. Laughlix. 

Q. Mr. Everett, where is the rest of this statement? 

A. Rest of what statement? 

Q. This here [indicating]. 

510 A. I tore that off last night. My wife called me up 
to bring home some shoe polish and paper for my 
children and I made a notation on the back of it and I tore it 
off. but it was on there the other day. 

Q. Have you that piece where you wrote down about the 
shoe polish? 

A. Xo. I didn't realize what I had torn until afterwards; 
until this morning. 

Q. What time was that last night? 

A. Oh. it was before I went home, about eight thirty, I guess. 
Q. Where do you work? 

A. 223 Pennsylvania Avenue S. E. 

Q. Whom have you talked to about this matter since Mon¬ 
day. Mr. Everett? 

A. What matter? 

Q. About this Jordon case: what we are talking about now; 
the Jordon case. 

A. I have shown it to several jurors. 

By the Court: 

Q. To whom? 

A. Several of the jurors. 

By Mr. Laughlix: 

Q. To whom did you show it? 

A. I think practically all of them. 

Q. And when was that? 
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By the Court: 

Q. You mean the jurors who were in the Jordon case? 

A. On this ease: yes. your Honor. 

520 By Mr. Laughlin: 

Q. When was that shown to them? 

A. It was Tuesday—Monday: Monday. 

By the Court: 

Q. Well, this is Wednesday. The day before yesterday? 

A. It was Monday; yes. 

By Mr. Laughlin: 

Q. Now, then, you showed it to all the jurors. Did you 
show it to anyone else? 

A. Yes; I did. 

Q. Who else? 

A. I showed it to Mr. Wilson. 

Q. And when was that? 

A. That was this morning. 

Q. Well. then, have you talked to anyone other than the 
jurors since Monday? 

A. No. 

By the Court: 

Q. Well, you talked to Mr. Wilson? 

A. I talked to him this morning; showed him that state¬ 
ment. 

Q. The Assistant District Attorney. Mr. Wilson? 

A. Yes. 

By Mr. Laughlin: 

Q. Did you talk to him at any time other than this morn¬ 
ing? 

A. No; I did not. 

Q. What is this on here [indicating] ? 

521 A. I don’t know; some notation I made there. 

Q. You made? 

A. A long time ago; yes. 

Mr. Wilson. Speak up. Mr. Everett, so the Court may hear 
you. 

The Witness. It was some notation I made. I don’t know 
what it was. I carried it in my pocket a few days. 

By Mr. Laughlin: 

Q. You say that was brought to you by Mr. Holzworth. 
Can you fix the time? 

A. No; I cannot. I don’t know the date. 
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Q. Where did it take place? At your home? 

A. In front of 223 Pennsylvania Avenue, my store. 

The Court. Where? 

By Mr. Laughlin: 

Q. That is the haberdashery store? 

A. Yes. sir. 

Q. Who was with Mr. Holzworth? 

A. I think Mr. Good was with him. I am sure he was. 

By the Court: 

Q. Mr. Good? 

A. Yes. 

Q. A member of the jury? 

A. A member of the jury. 

Q. He testified here? 

A. Yes. 

Bv Mr. Laughlin: 

V 

Q. How long would you say that Mr. Holzworth remained 
with you? 

522 A. Oh. he came there several times about this thing. 
Q. Several times. Would you say three or four or 

five? 

A. I guess he was there about four times. 

Q. The first time that he was there did he bring this 
statement? 

A. He did. 

Q. And what did he say to you? 

A. He wanted me to sign it. I told him I wouldn't sign it. 
Q. Did you say anything else? 

A. I told him I would not sign that statement. 

Q. Did you say anything to him that you wanted him to 
see your lawyer? 

A. I might have; I don’t know. 

Q. You are not sure about that? 

A. I might have said that. I am not positive whether I 
said that or not. 

Mr. Laughlin. Mr. Wilson, may I see Monday's record, 
please? 

Mr. Wilson. Yes. surely [handing a transcript of record to 
Mr. Laughlin]. 

By Mr. Laughlin : 

Q. Now. Mr. Everett, when Mr. Holzworth talked to you 
did you tell him that the contents of that statement were not 
true or you just did not want to sign it? 

A. I told him it w-as not true. 
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Q. What did you say particularly was not true? 

A. About that code book being brought in there. I 

523 didn't remember that. 

Q. Did you tell him anything else was not true in 

there? 

A. I don't recall. 

By the Court: 

Q. What was your answer? 

A. I don’t recall. 

Q. You do not recall? 

A. I remember telling him some of the statements in there 
were not true—not to my knowledge. He asked me if I would 
later on make up a statement and I told him I would, but I 
never did—what I thought was true. 

By Mr. Laughlin: 

Q. Was that on the same occasion? 

A. He came back several times to see me. 

Q. Did you ever testify before the Pardon Attorney? 

A. No; I did not. 

Q. Or any House Committee? 

A. No. This is the first testimony I have given. 

Q. When you talked to him about this statement you said 
that part about the code being brought in was not true? Do 
you recall this part: “Mr. Good several times demanded the 
right to have the jury go before the judge to clear this up?” 
Did you tell him that was not true? 

A. No. Mr. Good did do that. 

Q. I mean, you did not find any fault with that part of the 
statement then? 

A. No. Mr. Good did do that. 

Q. (Reading.) “He with several others demanded of 

524 the foreman. Mr. Harman, that this be done and Mr. 
Good knocked on the door to ask the deputy outside for 

instructions from the Court, but the foreman went outside and 
spoke for several minutes with the deputy. Did you tell him 
that was untrue? 

A. I did. I have that underscored there, if you will notice. 

Q. Did you tell him the foreman did not go outside? 

A. That part was untrue. 

Q. You are sure the foreman did not go outside? 

A. I am sure about that. 

Q. As a matter of fact, didn’t you testify Monday that 
the foreman did go outside? 

A. No: I did not. 

213169—10-22 
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Q. Iii other words, you remember testifying here Monday, 
don’t you. Mr. Everett? 

A. I do. 

Q. I want to be sure I have the right person. You are 
Richard 1. Everett? 

A. That is right. 

Q. You remember my saying this to you: ‘‘Just what did 
he say to Mr. Harman?” referring to Mr. Good. Then your 
answer was. “He wanted to go to the judge and get further in¬ 
structions. Do vou remember answering that way? 

A. I do. 

Q. Then 1 said: “What did Harman say?” You said, 
“Harman went outside.” What did vou mean by “out¬ 
side"? 

525 A. I)id I say Harman went outside? 

Q. Well l handing a transcript of testimony to the 

wit nessJ. 

A. I don’t remember Harman going outside. He didn't go 
outside. He didn't go outside. 

Q. Then, what you said Monday was not true? 

A. I don't remember the question being put that way—I 
mean answering it that way. anyhow. 

Q. You deny that you said that Monday? 

A. I must have said it if it is in there, but I don't recall 
saying it. 

Q. (Reading.) “But the foreman went outside and spoke 
for several minutes with the deputy, holding the door shut 
tightly, so neither I or others could hear what was spoken with 
the deputy.” 

A. That is untrue. 

Q. (Reading.) “And on returning the foreman said, ‘The 
foreman must be convinced of the necessity of going back to 
the Court for instructions?’ ” 

The Court. From what are you reading? 

Air. Laughlin. From the statement. 

The Court. I thought you were reading from the minutes. 

Air. Laughlin. No: I am reading from the statement. 

The Court. The statement he was asked to sign? 

Air. Laughlin. Yes: this one [indicating], your Honor. 

By Air. Laughlin: 

Q. This statement quotes what the foreman was supposed 
to have said: “The foreman must be convinced of the necessity 
of going back to the Court for instructions, as that would 
52G 1 reflect on the intelligence of the jury.’’ 

Did the foreman say that? 

A. No; he did not. 
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Q. Now. there was no doubt, though, in your mind that Mr. 
Good wanted additional instructions? 

A. I have said so: yes. He asked for additional instructions. 

Q. Did other jurors want additional instructions? 

A. I think there was several of them: I am not sure. 

Q. Will you give me their names, please? 

A. I am not sure of any of them, to tell you the truth. Mr. 
Good- 

Q. (Interposing.) You are sure that there were several? 

A. I am sure Mr. Good was. I am not sure there were any 
others or not. 

Q. Didn't you say a minute ago that there were several 
others? 

A. In the first part I think there was—I think in the early 
part of the trial there might have been one or two others that 
might have wanted to. but I don’t recall. 

Q. You say the early part of the trial? 

A. Deliberations. I mean. 

Q. But you do not recall now? 

A. No. 

Q. Did Mr. Good or any of the other men get those addi¬ 
tional instructions? 

A. No: they were never brought in. 

Q. You are positive of that? 

A. I am positive of that. 

527 Q. Suppose I read, just so we are sure about this. all 
of this. Then you tell me which is not true and what 
vou told Mr. Holzworth was untrue. “I”- 

A. (Interposing.) I didn’t tell Mr. Holzworth any particu¬ 
lar passage was untrue. I told him I would not sign that 
statement. 

Q. Didn't you tell me just a few minutes ago that you would 
not sign it because it was untrue? 

A. I did tell him I would not sign it. We never went into 
it. though—never discussed the parts that were untrue. He 
left it for me to sign. 

Q. Well, tell me. now. Mr. Everett, is all this untrue? 

A. Most all of it is untrue; practically all of it. 

Q. Practically all of it is untrue? 

A. A good bit is untrue. There’s possibly a few words, 
but not all of it. 

Q. Suppose I read it all. 

The Court. Is that necessary? 

The Witness. It is not necessary. 

Mr. Laughlin. He is telling us now- 

The Court, (interposing). I heard his testimony. 
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Mr! Laughltn. He said part of it is untrue. 

The Witness. I told you before it was untrue. 

By Mr. Laughlix: 

Q. Now. then, what is your testimony now? Did other 
jurors outside of Mr. Good want additional instructions? 

Mr. Krouse. I object. The witness has answered the ques¬ 
tion. 

Mr. Laughlix. He has answered it back and forth. 
52S The Court. He has answered it once or twice. Let 
him answer it again. 

The Witness. I don't know the names of any of them that 
did want them. 

Bv Mr. Laughlix : 

V 

Q. Did some of them? 

A. It seems to me they did at one time; yes. 

529 By Mr. Laughlin: 

Q. Would you tell me how many? 

A. I really don’t know. 

Q. Mr. Holzworth never asked you to sign anything that 
wasn’t true, did he? 

Mr. Wilson. I think that answers itself; it calls for a con¬ 
clusion. 

By Mr. Laughlin: 

Q. Did he make any further inducements to you to get you 
to sign this? 

A.i No; he never did. 

Q. He told you it was entirely up to you? 

By the Court: 

Q. What did he tell you? 

A. He brought that paper over, your Honor, and asked me 
if I would sign it. and I told him I would not sign that paper; 
that it wasn't true. 

Mr. Laughlin. You may examine. 

Mr. Krouse. We have no questions. Thank you very 
much. 

(The witness left the stand.) 

The Court. Now, I have here another telegram from Holz¬ 
worth. 

Mr. Laughlin. May we go to the bench? 

The Court. Yes; certainly. 

(Counsel for both sides approached the bench and con¬ 
versed with the Court.) 
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530 (Counsel for both sides conversed with the Court 
at the bench, as follows:) 

The Court. You may read this. I have not read it. I did 
not want to. 

Mr. Wilson (after examining paper). I submit, your 
Honor, that this man is in contempt of Court for having sent 
that. 

The Court. He may be. but we are not trying him yet. 

Let is appear in the record that the telegram came to me 
while I was on the bench and that when I saw that it related 
to this case I read it no further but called counsel to the bench 
and gave it to them. 

Mr. Laughun. The only thing that concerns me with ref¬ 
erence to this is how it is affecting my man. That is the only 
thing. Of course, you are going to consider it as if it had not 
happened. 

The Court. I am not going to let it affect me. I am going 
to try to decide the case right; but, of course, he testified yes¬ 
terday that he is a lawyer, and it is not right for a lawyer to 
try to influence a judge by sending him telegrams. 

Mr. Laughlin. Not only that, your Honor, but it has been 
done without my authorization, my knowledge, or my con¬ 
sent. I think the record ought to show that. It is against 
the petitioner's express orders and against my express orders, 
not that I knew he was going to send it. but because I made 
it clear from the outset that he had no participation in the 
case in any way. shape, or form. 

The Court. Mr. Jordon, in court the other day. told me 
he had no connection with this man at all. 

531 Mr. Wilson. He is definitely in contempt of Court. 

Mr. Laughlin. Is what Jordon said in the record? 

Mr. Wilson. Yes. it is in the record. 

I think this man ought to be put out of circulation, to tell 
you the truth. 

The Court. Well, perhaps, but I am now trying the Jordon 
case. 

Mr. Wilson. I just do not like to see you pestered with 
these things day after day. 

The Court. I do not like to be posted with them day after 
day either. This was brought to my desk. I did not know 
whether it pertained to this case, so I did not read it. 

Mr. Krouse. One way of stopping it is to put him some¬ 
where where he cannot send telegrams. 

The Court. Let us go ahead. 

532 (Counsel returned to the trial table, and the trial was 
resumed as follows:) 
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Mr. Wilson. We shall ask your Honor at the appropriate 
time to take some action with regard to that telegram. 

The Court. Well. I suppose that that telegram should be 
filed, of course. 

Mr. Krouse. We will call Mr. Goodwin. 

Thereupon Francis L. Goodwin was recalled as a witness 
for and on behalf of the respondent and. having been previ¬ 
ously duly sworn, was examined and testified further as follows: 

Direct examination by Mr. Krouse: 

Q. Mr. Goodwin, have you ever signed a statement in con¬ 
nection with what transpired- 

The Court. He testified the other day? 

Mr. Krouse. Yes. vour Honor. 

V 

By Mr. Krouse: 

Q. (Continuing.) In connection with what transpired in the 
jury room while you were deliberating the verdict in the 
Jordon case? 

A. Xo: I didn’t. 

Q. You have never signed any statement of any kind for 
anybody? 

A. Xo. 

Q. You have not? 

A. Xo. 

Mr. Krouse. That is all. 

533 Cross-examination by Mr. Laughlin : 

Q. Were you ever approached to sign a statement? 

A. No; I wasn’t. 

Mr. Laughlin. That is all. 

Mr. Krouse. Thank you verv much. 

(The witness left the stand.) 

Mir. Krouse. Call Mr. Lewis. 

Thereupon Charles S. Lewis was recalled as a witness for 
and on behalf of the respondent and. having been previously 
duly sworn, was examined and testified further as follows: 

Direct examination by Mr- Krouse: 

Q. Mir. Lewis, you testified yesterday? 

A. Yes. 

Q. Mir. Lewis, have you at any time signed a statement for 
anyone in connection with your deliberations in the Jordon 
case? 

A. No. 

Mir. Krouse. You may examine. 
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Cross-examination by Mr. Laughlin: 

Q. Were you ever approached by anyone to sign a state¬ 
ment? 

A. No. sir. 

Q. You were never asked? 

A. No. sir. 

534 Mr. Laughlin. That is all. 

The Witness. May I be excused? 

Mr. Krouse. Yes. sir; finally excused. 

(The witness left the stand.) 

Mr. Krouse. We will call Mr. Skinner. 

Thereupon Edward F. Skinner was called as a witness for 
and on behalf of the respondent and. having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Krouse; 

Q. What is your name, please? 

A. Edward F. Skinner. 

Q. Mr. Skinner, you were one of the jurors, were you not. 
in the trial of the petitioner here. Thomas Jordon? 

A. I was. 

Q. Who was charged with homicide in connection with the 
Garden T Shoppe hold-up? 

A. That is right. 

Q. Mr. Skinner, during your deliberations in that case. I 
will ask you if at any time a copy of the District of Columbia 
code was brought into the jury room by any person? 

A. No. sir. 

Q. I will ask you also, in connection therewith, if subse¬ 
quent to your verdict you have ever signed a statement for 
anyone in connection with your deliberations? 

A. I have not. 

Q. Mr. Skinner, do you recall at any time during your 

535 deliberations, while you were either going to or coming 
from a meal, having stopped in the hall of the Court¬ 
house Building at a table to look at a copy of the District of 
Columbia code? 

A. We did not. 

Q. Do you recall the name of the foreman? 

A. I do; Mr. Harman. 

Q. Do you recall Mr. Harman’s leaving the jury room at 
any time, going out into the hall, and closing the door behind 
him? 

A. No. sir. 

Mr. Krouse. You may examine. 



342 


THOMAS JORDON VS. F.LWOOD STREET 


Cross-examination by Mr. Laughlin: 

Q. Mr. Skinner, do you know just about how long that 
jury deliberated? 

A. Yes; we went in about—well, it was early morning. 

Q. How early in the morning? 

A. Oh. I should say around eleven o'clock. Before noon. 

Q. Do you call that early in the morning? 

A. Yes. sir. 

Q. When did you file into court with your verdict? 

A. Well, we deliberated all that day. and we went to dinner, 
and we came back from dinner, and then we went to the hotel 
that night, stayed at the hotel, and came back the next morn¬ 
ing. I think it was shortly thereafter that we reached an 
agreement. 

Q. Do you know the name of the deputy marshal who was 
assigned to your jury? 

A. I do. 

536 Q. What was his name? 

A. Mr. Upperman. 

Q. Was there any other marshal? 

A. Yes. there was another one. but I don't recall him. That 
is. there were two that took us to the hotel, but Mr. Upperman 
seemed to be in charge of the jury’. 

Q. If you heard the name, would you recognize it? 

A. I wouldn't know. 

Q. Gasque. G-a-s-q-u-e? 

A. I wouldn't like to say. 

Q. Did there come a time while you were deliberating when 
any of the jurors asked for additional instructions? 

A. Yes. sir. 

Q. How many jurors? 

A. I believe at one time there were three or four that wanted 
additional instructions. 

Q. Do you know their names? 

A. I think I was one of them. 

By the Court; 

Q. What was that? You think you were one of them? 

A. Yes. sir. Mr. Good. I know, was another, and I think 
Mr. Everett was. and I don't recall any more. 

By Mr. Laughlin: 

Q. Do you know whether Mr. Harman wanted more in¬ 
structions? 

A. I don’t believe he did; no. sir. 
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By the Court: 

Q. Mr. Harman was the foreman? 

A. He was; yes. sir. 

537 By Mr. Laughlin: 

Q. You said that you did not see any code in the 
jury room? 

A. Absolutely none. 

Q. Did you see any kind of book in there? 

A. No. sir. 

Q. Did you see any list of papers or any sheets of papers 
with a clip or a ribbon fastening them? 

A. We had the copy of the indictment in there, yes. sir. 

Q. Did that have a ribbon around it? 

A. No. sir. 

Q. You say this was early in the morning, around eleven 
o’clock, or. at least, before noon? 

A. To the best of my recollection; yes. sir. 

Q. You deliberated a while before you went to lunch? 

A. Yes. sir. 

Q. What time did you go to lunch? 

A. I don’t remember that. 

Q. Did you go to the Continental Hotel or to one of these 
nearby lunchrooms? 

A. We didn’t go to the hotel for lunch; close by. 

Q. Before lunch did any of those men whom you have 
mentioned ask for instructions? 

A. No. sir. 

Q. When was the first time that any request was made for 
instructions? 

A. Before we went to the hotel. 

By the Court: 

Q. Before you went to the hotel for dinner? 

538 A. For dinner. 

Q. Or supper? 

A. Supper. 

By Mr. Laughlin : 

Q. Would you say that was around five or six o’clock? 

A. I should say so, yes. 

Q. What jurors wanted instructions? 

A. These same ones that I mentioned before. 

Q. What was done about that? Anything? 

A. Yes. the foreman rapped on the door. 

Q. The foreman did what? 
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A. Rapped on the door for the marshal to come to the 
door, and he asked the marshal for further instructions—that 
is. if wo could get further instructions from the Court—and 
I think he came back and said the Court had gone—had left. 

So. then, we decided to debate on the question further, and 
I think that was the end of that. 

Q. What were you particularly anxious to get instructions 
about? 

A. On a certain point of law. 

Q. What was that? 

Mr. Krouse. I object to that, if your Honor please; I 
cannot see the pertinency of it. 

Mr. Laughlin. I think it is important, your Honor. 

The Court. It has come out half a dozen times here, I 
think. 

Mr. Krouse. The Court has ruled on it in the Court of 
Appeals. 

539 1 Mr. Laughlin. It has not ruled on what he is going 
to say now. 

Mr. Krouse. You do not know what he is going to say now. 

The Court. It is easier to have it answered than to debate 
it for the next fifteen minutes. 

The Witness. It was relative to a point of law in regards 
to a case of a man committing robbery, and if he was armed, 
as to whether or not—that if a murder was committed, 
whether or not he was guilty of the crime—that is. of a 
murder- 

By Mr. Laughlin: 

Q. You say the foreman made that request of a deputy 
marshal. Did you hear him talk to the marshal? 

A. He didn’t make that request, no. sir; he made the request 
for further instructions. 

Q. Did you hear the talk? Could you hear the talk? 

A. I did. I just happened to be sitting right next to the 
door. 

Q. How long was it before the marshal came back? 

A. Oh. about three or four minutes. 

Q. He said the Judge had gone? 

A. That is right, yes. 

Q. Then, later on you went out to dinner. 

A. I think so. yes. 

Q. You came back from dinner? 

A. Yes. 

Q. You came back to this courthouse? 

A. That is right. 
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Q. Was there a request made in the evening for further 
instructions? 

540 A. Yes. sir. 

Q. What was clone about that? 

A. I think at that time we had been debating on this point 
of law. and someone said something about if we could get it 
in a book form or if a code book, or something, could be 
brought in: and we asked for a code book. I believe, or some 
sort of instructions on it, and. as I recall, the marshal came 
back and said we couldn’t have anything like that, or it was 
impossible to get it. or something to that effect. 

Q. Did the marshal at that time say anything about further 
instructions? 

A. No. sir. 

Q. Was a request made later that evening for instructions? 

A. No. sir: just two times. 

Q. How about the next morning? 

A. No; we decided on the ease after we came back from the 
hotel. I don't think we were in the jury room very long. 

Q. You have no doubt that you did not get those additional 
instructions? 

A. Positive. 

Q. Although several of the jurors asked for them—asked for 
further instructions? 

A. No. sir: several jurors didn’t ask for further instructions; 
they asked the foreman to ask the marshal to get them. 

Q. I mean several of the jurors asked the foreman to obtain 
additional instructions? 

A. That is right: yes. sir. 

Q. Did anyone ever approach you in this case after 

541 the trial was over about making a statement? 

A. Thev did. 

Q. Who did? ‘ 

A. Mr. Good, with that attorney. I forget his name right 
now. Mr. Holz worth. 

Q. When was that? 

A. Oh. I should say about six months afterward—after that 
trial. Four or five or six months. 

Q. At that time what did Air. Holzworth say to you? 

A. Well, he didn't have very much to say except that he— 
I think he was just trying to feel me out to see if I was of 
the same opinion that I had been before: and. to the best of 
my recollection, I don't think he wanted me to sign any 
statement. 

Q. In other words, he did not try to induce you to sign any 
statement? He made no inducements to you? 
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A. No; ho didn’t. 

Mr. Laughlix. That is all. 

Mr. Kkol'se. That is all. 

(The witness left the stand.) 

The ( ’ot'RT. 1 think we shall take a recess for a few minutes. 

(At this time a short recess was taken. The following then 
occurred:) 

Mr. Laughlix. Your Honor, one of my witnesses has just 
arrived. Mr. Wilson has agreed that I may call him now in 
order that he may return to the Library of Congress. I just 
want to call him to identify a document. 

Mr. Wilsox. Is this part of your case in chief? 

542 Mr. Laughlix. Well, it would properly come under 
the heading of rebuttal. 

The Court. Well, he can identify the document? 

Mr. Wilsox. Yes; we do not want to detain the man here. 

The Court. It may be marked for identification; whether 
or not it is introduced in evidence is another thing. 

Mr. Laughlix. He tells me that he is willing to leave the 
volume with the Clerk of the Court. 

The Court. All right. Call him. 

Thereupon Archibald B. Evans was called as a witness for 
and on behalf of the petitioner and. having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Laughlix: 

Q. What is your full name? 

A. Archibald B. Evans—E-v-a-n-s. 

Q. What is your official position? 

A. I am the assistant chief of the periodical division. Li¬ 
brary of Congress. 

Q. Are you here in response to a subpoena duces tecum? 

A. I am; yes, sir. 

Q. Have you produced a certain record that was requested 
in that subpoena? 

A. I have. 

Q. The name of that particular document is what? 

A. True Detective Mysteries. 

543 By the Court: 

Q. What was that? 

A. True Detective Mysteries, a monthly periodical. 

By Mr. Laughlix: 

Q. Does there appear in that volume that you have a cer¬ 
tain article that appeared in the True Detective Mysteries for 
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the month of November 1937. relating to Thomas Jordon? 
Will you find it and then place a marker there, please? 

A. There is an advertisement in the November issue- 

Q. Pardon me: it is the December issue. 

A. December? I see. What is the title of that again? 

Q. The title of the article is “Why Did President Roosevelt 
Save This Man's Life?” 

To assist you. does it not appear beginning on Page 4? 

A. On Pages 4 and 5- 

Q. Have I stated the title correctly? 

A. “The Heroic Story of Warden Larkin” is the story on 
Pao-e 4. 

Mr. Wilson. “Warden Laughlin?" 

Mr. Laughlin. “Warden Larkin." 

The Court. Well, he says he has the one. Look at that one 
and see if that is it. 

By Mr. Laughlin: 

Q. Is that correct? Is it Page 4? 

A. Yes. 

Q. Of the issue of December 1937? 

A. December 1937. 

Q. The title of it is “True Detective Mysteries”? 

A. “True Detective Mysteries” is the title of the 
544 periodical. 

Mr. Laughlin. At this time, your Honor, we shall 
not argue the admissibility of this, but Mr. Evans says he is 
willing to lodge that with the Clerk of the Court. 

The Witness. I can leave it with the Clerk of the Court. 

The Court. I suppose it has been sufficiently identified? 

Mr. Laughlin. You do not doubt that that is the article? 

Mr. Wilson. I presume not. 

Mr. Laughlin. Do you want to see it? 

Mr. Wilson. No. indeed; I am confident it is not admissi¬ 
ble. 

Mr. Laughlin. That is all. then, thank you, Mr. Evans. 

(The witness left the stand.) 

Mr. Krouse. We will call Mr. Raulin. 

Thereupon Frederick A. Raulin was called as a witness for 
and on behalf of the respondent and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Krouse: 

Q. Will you state your name, please? 

A. Frederick A. Raulin. 
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Q. Mr. Raulin. you were one of the jurors, were you not. 
in the ease of this petitioner. Thomas Jordon? 

A. I was. 

Q. At his trial on the charge of murder committed at the 
Garden T Shoppe? 

A. Yes. 

545 By the Court: 

Q. You are one of the jurors? That is the question. 

A. Yes. 

By Mr. Krouse: 

Q. Mr. Raulin, during your deliberations as a juror in this 
caW can you tell us whether or not a copy of the District of 
Columbia code was brought into the jury room at any time by 
anyone? 

A. I don't recall any code book being brought into the jury 
room. 

Q. Since your verdict in this case have you signed any 
statement for anyone in connection with your deliberations 
in that case? 

A. I have not. 

Q. Do you recall the foreman of the jury? 

A. I do. 

Q. Mr. Harman? Is that the name? 

A. Yes. 

Q. Do you recall whether Mr. Harman at any time during 
your deliberations left the jury room, closed the door behind 
him. and stayed out in the hall for as long as two or three 
minutes? 

A. I don’t recall any such incident. 

Q. Mr. Raulin. do you recall at any time while you were 
either going to or coming from lunch or another meal during 
vbur deliberations, having stopped in one of the corridors or 
halls of the Courthouse at a table and looked at a copy of the 
District of Columbia code? 

A. I am sure we didn't do that. 

546 Mr. Krouse. You may examine. 

Cross-examination by Mr. Laughlin: 

Q. Do you recall just what time it was. Mr. Raulin, when 
the case was placed in the jury’s hands? What time of day? 

A. I couldn't say. It seems like it was about eleven in the 
morning, but I am not certain about the time. 

Q. How long did the jury deliberate? 

A. Well, until the next day, I think, at noon. 
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Q. Then you would say they were out about 24 hours? 

A. Well. I wouldn’t sav that. I don’t know exactlv how 

V V 

long. I know we were out till the next day. We went over 
to the hotel that evening, the evening of the first day. and 
stayed there overnight, and then came back, and I think it 
was around- 

Q. By the way. what is your occupation. Mr. Raulin? 

A. I am a baker. 

Q. Did there come a time while that jury was deliberating 
when any of the jurors asked for additional instructions? 

A. Well, there was one juror wanted additional instructions, 
and I heard him ask for the code book. 

Q. What was the name of that juror? 

A. Mr. Good. 

Q. What time was that? You say it was about 11 in the 
morning when you went to the jury room. How long after 
that was it when Mr. Good first asked for a District Code? 

A. I wouldn’t know; it could have been two or three in the 
afternoon; or it could have been eight that evening. 

547 Q. By the way. have you ever seen a District Code? 

A. No; I saw one the other evening, but not up until 
that time. 

Q. Who showed you one the other evening? 

A. Mr. Wilson, I think. 

Q. Was that Friday evening? 

A. Yes. 

Q. That was when you were called to his office? 

A. That is right. 

Q. When you talked to Mr. Wilson that Friday evening, 
were you alone, or were the other jurors present? 

A. Well. I was with him alone at one time, and then after 
that we were all together. 

Q. Coming back to this other matter. Mr. Raulin, Mr. Good 
asked for a District Code. Whom did he ask? 

A- He asked all of us whether he could get one- 

Q. Did he ask the foreman? 

A. I believe the foreman tried to get him one. but I don’t 
recall any book having been brought to the room there. 

Q. Did any of the other jurors want instructions of any 
kind? 

A. No; he seemed to be the only one that was worried about 
the code book proposition. 

Q. Not necessarily the code book proposition, but did any 
of the other jurors want additional instructions on any 
point? 
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A. Not as far as I know. We went over the copy of the 
indictment that was brought to the room at the time his 
Honor gave us the case. 

548 Q. You have no doubt, though, that Mr. Good asked 
for instructions? You have no doubt about that, or 

that he asked for a code, anyway? You have no doubt about 
that? 

A. Well. no. 

Q. You say the foreman. Mr. Harman, tried to get it. 
Whom did he make the request of? Whom did he ask? 

A. I told you Mr. Good tried to get it. 

Q. I mean Mr. Good tried to get it. 

A. He asked all of us. I wouldn’t say he just asked Mr. 
Harman: he asked all of us. 

Q. Did any of the jurors ask anyone else to get a code? 

A. I don’t remember: I don’t recall. 

Q. Did anyone tell Mr. Good that he could not get a copy 
of the code? 

A. No. It seemed like there were one or two that tried to 
get it for him. 

Q. Who were those one or two? 

A. Well. I wouldn’t mention the names, because I don’t 
recall just which ones they were. 

Q. You say they tried to get it. How did they try to get it? 
A. I told you that Mr. Good tried to get it. 

Q. Yes. Then you said just a moment ago that one or two 
other jurors tried to get it for Mr. Good: is that right? 

A. That is right. 

Q. What did they do when they tried to get it? Did they 
ask anybody? 

A. Well, Mr. Harman went to the door, and he asked 
Mr. Upperman whether he could get one. but I don’t 

549 recall the book ever being brought in. 

Q. In other words, you are not sure one way or the 
o^her whether it was in? 

A. I don’t recall seeing any book in the room at any time. 
Q. Could you say now that there was no book in the room? 
Could you say positively that there was no code book in that 
jury room? 

A. Absolutely not. 

Q. Did Mr. Harman, at any time, to your knowledge, ask 
Mr. Upperman whether they could get additional instructions 
from the Court? 

A. Did Mr.- 

Q. Harman ask Mr. Upperman? In other words, Harman 
was the foreman, wasn’t he? 
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A. Yes. sir; that is right. 

Q. When they found out they could not get a code, did 
Mr. Good then ask Mr. Hannan if they could get instructions 
from the Court on any point? 

A. The way I remember it. they asked Mr. Upperman 
whether lie could get in touch with his Honor, and Mr. 
Upperman says he wouldn’t try. 

Q. What time was that? 

A. That was sometime that evening. I believe it was 
shortly before we went over to the hotel. 

Q. For dinner? 

A. For supper, in the night. 

Q. Would you say it was 5 o’clock? 

A. No; it was later than that. 

550 Q. Six o’clock? 

A. I wouldn’t say what time. 

Q. But anyway, you know it was before supper? 

A. No; 1 wouldn’t say what time it was. 

Q. Anyway. Mr. Upperman said he wouldn't try; is that 
correct? That is what you just said? 

A. That is right. 

Q. He told that to Mr. Harmon, or could you hear him 
say it? 

A. I heard him sav that he wouldn’t trv to get in touch. 
Q. When Mr. Upperman said that, where was he? 

A. He* was just on the other side of the door. They had the 
door part ways open, talking by the door there. 

Q. Was he inside or outside? 

A. Mr. Upperman was on the outside. 

Q. It was said loud enough for you to hear? 

A. I heard that part of it. 

Q. How far away were you from the door? 

A. Possibly seven or eight feet. 

Q. Now. after that did Mr. Good make any further requests 
for instructions? 

A. I don’t recall what he said after that. 

Q. Well, would you say now that he did not make any 
further requests for instructions? 

A. I wouldn't say that he did not; no. 

By the Court: 

Q. Did you hear him make any? 

A. Well, he wanted to know if there wasn’t any way he 
could get in touch with his Honor, and Mr. Upperman 

551 told him he wouldn't dare call his Honor. 

Q. That was in the evening; is that right? 

21:110!)—40-23 
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A. Yes. 

Q. Was there anything said the next morning about it? 

A. Well. I wouldn’t recall that. 

Q. You don't recall that? We all realize it was some time 
ago. and we just want your best recollection: that is all. You 
don’t recall that? 

A. No: I don’t recall that. 

By Mr. Laughlin: 

Q. After you came from the hotel, after being locked up for 
the night there, you came back to the jury room the following 
morning? 

A. That is right. 

Q. I believe you said you came in with your verdict about 
noon: am I correct about that ? 

A. I don’t know whether it was noon or shortly after noon. 

Q. Anyway, you discussed the case further that morning; is 
that correct? 

A. That is right. 

Q. Do you know whether during that morning Mr. Good or 
anyone else asked for additional instructions? 

A. I don’t recall. Mr. Good made an impression on my 
mind as being all upset over the case. 

Q. What was your last answer? Mr. Good made an 
impression? 

A. He made the impression on me because he was all upset 
about the case. 

552 Q. That is. while you were in the jury room? 

A. Yes. 

Q. Did you at any time ask for additional instructions or 
request additional instructions? 

A. No. We went over that copy of the indictment, and the 
way his Honor gave us the case, we couldn’t bring in any 
other verdict but the one we did bring in. 

Q. Under the instructions you could not bring in any other 
verdict than the one you brought in? 

A. No; I wouldn’t say that. 

Q. That was your understanding of it at that time? 

The Court. Wait a minute. That was not what he said. 

Mr. Laughlin. Would you read his answer. Mr. Reporter? 

The Reporter (reading). “Answer. No. We went over 
that copy of the indictment, and the way his Honor gave us 
the case, we couldn’t bring in any other verdict but the one 
we did bring in.” 

Mr. Laughlin. I submit I understood him correctly, your 
Honor. 
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By Mr. Laugh lin: 

Q. By tlie way. are you acquainted with Mr. Robb? 

A. Air. Robb? 

Q. Roger Robb? 

A. No. 

Q. Had you ever served before on juries? 

A. Yes. 

Q. Do you know the name of the Assistant District Attor¬ 
ney in the Jordon case, the Assistant District Attorney who 
prosecuted that case? 

553 A. Mr. Robb prosecuted the case. 

Q. At that lime were you acquainted with him? 

A. I was not. 

Q. Have you seen him since that time? 

A. Not until this morning, out there in the corridor. 

Q. Did you talk with him this morning? 

A. I walked over and said “Hello” to him. 

Q. You recognized him. is that it. from the trial? 

A. I did. 

Q. Whom have you talked to about this matter in the last 
few days? 

A. Well, just other jurors out there. 

By the Court: 

Q. Well, specifically. Mr. Raulin. did you talk to Mr. Krouse 
and Mr. Wilson down there? 

A. No; not since Friday evening. 

By Mr. Laughlin: 

Q. You were asked about some statement, and I believe 
you stated you never signed any statement after this trial 
was over; is that correct? 

Air. Krouse. I believe, asked you that a while ago. 

A. No; I didn’t sign any statement. 

Q. Did anyone ask you to sign any statement? 

A. No. 

Q. Did Air. Good ever get in touch with you after this case 
was over, Mr. Raulin? 

A. I believe he tried to get in touch with me. I think my 
wife told me at the time that a man was out there to see me. 
She didn’t know who it was. and I imagine it was Air. 

554 Good who was( there. Mr. Good told me that he was 
out there at the house to see me and that 1 was working. 

Q. When was that? 

A. That could have been a year ago. or it could have been 
a year and a half or two years ago; I don’t know, because i 
thought this thing was settled. 
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Q. In any event, it was not within the last few clays or 
within the last few weeks, was it? 

A. No. 

Mr. Laughlin. That is all. 

Mr. Krouse. That is all. Thank you. Mr. Raulin. 

The Court. You may so now, Mr. Raulin. 

(The witness left the stand.) 

Mr. Krouse. We will call Mr. Horowitz. 

Thereupon Jacob Horowitz was called as a witness and, 
having been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Krouse: 

Q. What is your name? 

A. Jacob Horowitz. 

Q 1 . Mr. Horowitz, you were one of the jurors, were you 
not? 

A. Yes. 

Q. At the trial of Thomas Jordon? 

A. Yes. sir. 

(). Mr. Horowitz, during your deliberations as a juror in 
that case, can you tell us whether or not at any time a 
555 copy of the District of Columbia Code or any other 
book was brought into the jury room? 

A. Not to my recollection; no, sir. 

(). Do you recall at any time, while you were either going 
to or coming from lunch, stopping in one of the corridors or 
halls of this courthouse building at a table and looking at a 
copy of the District of Columbia Code? 

A. No, sir. 

Q. Do you recall any of the other jurors doing that? 

A. No. sir. 

Q. Have you since your verdict signed a statement? 

A. No. sir. 

Q. In connection with your deliberations in this case? 

A. No. sir. 

By the Court: 

Q. Have you been asked to sign one? 

By Mr. Krouse: 

Q. Have you been asked to sign one? 

A. Yes: I was approached by Mr. Good and Mr. Holzworth, 
I think his name was. 

Q. Mr. Horowitz, during your deliberations in the case, do 
you recall the foreman of the jury at any time leaving the 
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jury room, closing the door behind him. and staying out in 
the hall for two or three minutes? 

A. No. sir; not that I can recall of. No. sir. 

Mr. Krouse. You may examine. 

Cross-examination by Mr. Laughlin: 

Q. Mr. Horowitz, do you recall what time of day this 
550 case went to the jury? 

A. I think it was before lunch. 

Q. Would you say about 12 o’clock. 

A. Well, approximately between 11 o’clock, I think it was. 

Q. How long did the jury deliberate? 

A. Since we got the case. I think about 24 hours. 

Q. Do you know the name of the deputy marshal who was 
in charge of the jury? 

A. I didn't know at that time, but I know it now. 

Q. Did there come a time. Mr. Horowitz, after the jury 
began to deliberate on the case when any of the jurors asked 
for additional instructions? 

A. I think we did. 

Q. How many? 

A. What do you mean—“how many?” 

Q. How many jurors asked for them? 

A. Well. I couldn’t say that; I think it was maybe one or 
two. 

By the Court: 

Q. I did not get that. You think it was what? 

A. One or two jurors. 

By Mr. Laughlin: 

Q. Did you ask for any additional instructions? 

A. I don't think so. 

Q. You could not be sure about that? 

A. I couldn’t be sure. 

Q. Can you be sure whether it was more than one? 

A. I can’t say. 

557 Q. It may have been several; is that correct? 

A. Maybe one or two. 

Q. What was the name of the other juror or jurors who 
asked for additional instructions? 

A. I can’t recall that. 

Q. Do you remember a juror named Good asking for ad¬ 
ditional instructions? 

A. It might be Mr. Good, but I am not positive. 

Q. Do you know Mr. Good? 

A. Yes; I know him by sight. 
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Q. You do not recall, then, whether in that jury room Mr. 
Good asked for additional instructions? You could not say 
positively? 

A. I couldn't say positively. 

Q. Do you know whether any request was made of the 
foreihan. Mr. Harman, for additional instructions? 

A. Well, if he asked, he asked the foreman; he couldn’t ask 
anybody else. 

Q. 1 am asking you. Do you remember whether anyone 
asked the foreman for additional instructions? 

A. Tiie party that asked for additional instructions prob¬ 
ably put it up to the foreman. 

Q. I am asking you whether you remember the foreman 
being asked by anyone for additional instructions. 

A. I think he was. 

Q. Who asked for them? 

A. I couldn’t say. 

Q. What did the foreman say? 

A. I can’t recall his answer. I think he did knock on 
558 the door to the marshal, and he got an answer. His 
answer. I couldn’t say: I can’t recall. 

Q. Do you know whether you got any additional 
instructions? 

A. No. sir. 

By the Court: 

Q. Do you mean you cannot recall or you did not get any? 
A. We didn't get any. 

By Mr. Laughlin: 

Q. Was the request for additional instructions made more 
than once, if you remember? 

A. I only remember once. 

Q. You don’t even know whether it was Mr. Good? 

A. 1 don’t; I couldn’t swear to it. 

Q. You were asked about a statement? 

A. Yes. 

Q. Was it Mr. Good or Mr. Holzworth? 

A. That is right: both of them came to my house. 

Q. Can you fix the time of that? 

A. No, sir: I couldn’t. 

Q. Who was present at your house? 

A. Myself. 

Q. You did not sign any statement? 

A. No. sir; 1 didn’t. 

Q. How long did you talk to Mr. Holzworth and Mr. Good? 
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A. Oh. they probably stayed in the house probably 20 to a 
half hour. 

Q. Did they come there more than once? 

559 A. Only once. 

Q. Did you talk to either of them after that? 

A. No. sir; I didn’t meet them. 

Q. Did they make any inducements for you to sign the 
statement? 

A. No. sir. 

Q. They just asked you whether you would sign it? 

A. Yes. 

Mr. Laughlin. That is all. 

Mr. Krouse. Thank you. Mr. Horowitz. 

The Court. You may be excused. 

(The witness was excused.) 

Mr. Krouse. We will call Mr. Schafer. 

Thereupon G. Leslie Schafer was called as a witness for 
the respondent and. having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct examination by Mr. Krouse : 

Q. What is your name, please? 

A. G. Leslie Schafer. 

Q. Mr. Schafer, you were one of the jurors, were you not. in 
the trial of Thomas Jordon? 

A. I was. 

Q. The petitioner in this case? 

A. Yes, sir. 

Q. Mr. Schafer, during your deliberations as a juror in 
that case, will you tell us whether or not at any time a copy 
of the District of Columbia Code or any book of any 

560 kind was brought into the jury room by anyone? 

A. No. sir; there was not. 

Q. Do you recall at any time, while you were either going 
to or from a meal during the deliberations, stopping in the 
hall—or any other jurors stopping in the halls or corridors of 
this courthouse—and examining a copy of the code on a table? 
A. Well, I know I didn’t, and I didn’t see any others. 

Q. Since your verdict in this case, have you signed a state¬ 
ment of any kind concerning your deliberations? 

A. No. sir. 

Q. Has anyone asked you to sign a statement? 

A. Yes. sir. 

Q. Who was that? 

A. Mr. Good. 
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Q. One other thing: During your deliberations, can you 
tell us whether or not the foreman at any time left the jury 
room, closed the door behind him. and stayed in the hall for 
two or three minutes? 

Ai No. sir: not that I know of. I don’t think that he did. 

Mr. Krovse. You may examine. 

V 

Cross-examination by Mr. Laughlix : 

Q. Do you recall. Mr. Schafer, what time the case went to 
the jury? 

A. Oh. I don’t recall the exact time. It was before lunch 
time. 

Q. About how long was the jury out? 
obi A. Well, it didn’t return until the next morning. We 
went to lunch, then dinner, then the hotel that night, 
and then back the next morning, and I think we came into 
court about 11 o’clock or maybe just before noon the next day. 

Q. You would say they were out. then, about 24 hours; 
would that be correct? 

A. I think so: yes. 

Q. Did there come a time when any of the jurors asked for 
additional instructions? 

A. I think they did. I think Mr. Good asked for instruc¬ 
tions. 

Q. Did any other jurors ask for instructions? 

A. I don’t think so. sir. 

Q. Could you be positive about that? 

A. Well. I couldn’t be positive, but I feel pretty sure that 
there weren’t. If they did. I didn’t hear them. I could say it 
that way. 

Q. Whom did Mr. Good ask? 

A. I suppose he asked the foreman. 

Q. I mean do you know? Did you hear him? 

A. Yes: I remember that he asked for instructions. I don’t 
know whether he was talking to all of us or whether he asked 
the foreman personally. 

Q. Do you know just about what time that was? 

A. Well, that was in the evening. I don’t know what time 
it was: no, sir. 

Q. Would you say it was before you went to dinner or before 
you went to the hotel for the night? 

A. Well, before we went to the hotel. It was during 
562 that day. before we went to the hotel for the night. 

Q. I mean you can't fix the approximate time of 

that? 

A. No; I don’t recall just what time it was. 
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Q. What did the foreman say about his request, if anything? 

A. Well, the best I recall, he sent out word that we wanted 
further instructions, and the message came back that the judge 
had gone. 

Q. Who brought that message back? 

A. I suppose the bailiff. 

Q. Do you know the name of that bailiff? 

A. Yes; Mr. Upperman. 

Q. Did you hear Mr. Harman talk with Mr. Upperman? 

A. Well. I don't recall just hearing him talk with him; no, 
sir. 

Q. Do you know whether, when Mr. Harman talked to him, 
Mr. Harman was inside the jury room or outside the jury 
room? 

A. Well. I don't think he was outside the jury room at 
any time. The best I recall, we were all together. 

Q. Did Mr. Upperman come into the jury room at any time? 

A. No. it seems to me that the door was pushed part way 
open, and they talked in the door. I don't recall just exactly 
how that was, but that was the best of my recollection. 

Q. You recall that the deputy stated that the judge had 
gone? 

A- Well. I don’t know, whether I just heard him say that 
or whether that was the report from the foreman. 

Q. Then, did Mr. Good make any other requests for 
instructions? 

563 A. I don’t recall any other requests; no. sir. 

Q. About this District Code: Have you ever seen a 
District Code? 

A. Yes. sir; I have. 

Q. By the way. what is your occupation? 

A. I am chief clerk of the service department. Washing¬ 
ton Gas Light Company. 

Q. When did you see a code? 

A. Friday night. 

Q. Had you ever seen one before? 

A. Not that I know of; no. sir. 

Q. Was it a little code you saw on Friday night? 

A. I saw two. what was told to me was a code. I didn’t 
even look at them. I don’t know whether they had “code” 
on them or what they had on them. 

Q. But you say you are positive no code was brought into 
the room ? 

A. Yes, sir; I am positive. 

Q. Was anything said by anyone about a code being 
brought into the jury room? 
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Mr. Wilson. When? 

Mr. Laughlin. At this time. 

Mr. Kroi'se. During the deliberations? 

Mr. Laugh Lin. During the deliberations. 

The Witness. Well, it seems to me there was something, 
but 1 don’t know by which juror, and I don’t even know when 
it was. because it seems to me. if I recall, there was only one 
man that was asking about these different things, and I 
don’t recall very much. 

564 By Mr. Laughlin: 

Q. Did you see any books of any kind being brought 
into the jury room. Mr. Schafer? 

A. No. sir; there were no books in there. The paper that 
was given to us when we went in is all that I recall, whatever 
you call it. 

Q. Was anything tied around that paper? 

A. I don’t think there was; no. sir. 

Q. You do not remember any paper with a blue ribbon tied 
around it? 

A. I don’t think it had anything on it. Just some sheets 
of paper clipped together—stapled together; that is my best 
recollection. I don’t remember. 

Q. By the way. do you know Mr. Robb—Mr. Roger Robb? 
A. I know him when I sec him; that is all. 

Q. Did you know him before this case was tried? 

A. Only to see. I had served on a jury this month. That 
was the first time I had ever seen him. 

Q. Have you talked to him recently? 

A. I spoke to him out in the hall this morning. 

Q. Did you have any conversation with him? 

A. No, sir. 

Q. Was there any time after this trial was over when you 
were asked to sign a statement? 

A. Yes. Mr. Good had a paper with him. I didn’t read it 
and didn’t sign it. 

Q. Was anyone with Mr. Good? 

A. I really don’t recall. I don’t think there was. He came 
to my house one Sunday morning and began to talk 

565 about it: and if I recall. I told him I was through with 
it and I didn’t think it was his place to come around 

and talk to me about it. 

Q. Was any suggestion or inducement made to you in an 
effort to get you to sign a statement? 

A. No. After I told him that. I don’t think there was any¬ 
thing said be either one of us. He was only there just a 
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few minutes; just long enough to tell me what he was there 
for. 

Mr. Laughlin. That is all. 

Mr. Krouse. Thank you, Mr. Shafer. 

The Court. He may be excused? 

Mr. Krouse. Yes, sir. 

(The witness left the stand.) 

Mr. Krouse. Call Mr. Harman. 

Thereupon Arthur C. Harmon was called as a witness on 
behalf of the respondent, and, being first duly sworn, testified 
as follows: 

Q. What is your name? 

A. Arthur C. Harman. 

Q. Mr. Harman, you were one of the jurors, were you not. 
at the trial of this petitioner. Thomas Jordon? 

A. I was. 

Q. I believe you were foreman of that jury; is that correct? 

A. I was. 

Q. Mr. Harman, during your deliberations as a juror, will 
you tell us whether or not at any time a copy of the District 
of Columbia Code or any other book was brought into the 
jury room by anyone? 

566 A. It was not. 

Q. Can you tell us whether or not on any occasion, 
while you were either going to or coming from lunch during 
your deliberations, you stopped in one of the halls or corridors 
of this courthouse at a table—either you or other jurors—and 
looked at a copy of the District of Columbia Code? 

A. Not while the trial was in process: no. 

By the Court: 

Q. I did not get that. 

A. Not while we were deliberating: no. sir. 

By Mr. Krouse: 

Q. Mr. Harman, at any time during your deliberations did 
you leave the jury room, close the door behind you. and stay 
out in the hall for two or three minutes? 

A. I did not. 

Q. Mr. Harman, have you signed a statement in connection 
with your deliberations in this case? 

A. No. 

Q. Have you ever testified before any committee of Con¬ 
gress in connection with this case? 

A. Yes. 
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Q. Mr. Harman, during your deliberations, can you tell 11 s 
whether a deputy marshal or any other persons came to the 
jury room and gave you oral instructions in connection with 
the case? 

A. No. 

Q. I mean instructions on the law. 

A. They did not. 

Q. Have you ever testified contrary to that at any 
time? 

o(37 A. Not to my knowledge: no. sir. 

Q. Since the time when you testified before the House 
Committee, have you seen a copy of the transcript of your 
testimony? 

A. I saw a copy at the District Attorney’s office last Friday 
night. 

Mr. Laughlix. Your Honor. I do not know what the pur¬ 
pose of this is. Is he trying to impeach his own witness? 

Mr. Krouse. No: we are trying to develop the truth of what 
happened. 

Mr. Uaugklix. He has already testified and answered the 
question. I submit that counsel is now trying to impeach the 
witness. 

Mr. Krouse. I have a right to refresh his recollection. 

The Court. What we want is his best recollection. 

By Mr. Krouse: 

Q. I will ask you. in an endeavor to refresh your recollection, 
if you have ever seen a copy of the transcript of your testimony 
before the House Committee. 

A. I have seen a copy of it. 

Q. Did you read it. sir? 

A. I read over it: yes. 

Q. In connection therewith, did you make a statement to 
the House Committee that someone did give you oral instruc¬ 
tions? 

Mr. Laughlix. Your Honor. I object to T^ie form of the 
question. Obviously, it calls for the kind of answer he is 
asking the witness to give. 

The Court. I will sustain the objection. 

5(38 By Mr. Krouse: 

Q. Mr. Harman, do you know Mr. Robb. Assistant 
United States Attorney? 

A. I do. 

'Q. Former Assistant United States Attorney? 

A. Yes. 
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Q. When did you first become acquainted with Mr. Robb? 

A. Oh. it has been some years ago. My first acquaintance 
with Mr. Robb came from serving on jury panels, both in po¬ 
lice court and criminal court. 

Mr. Laughlin. Excuse me: I do not mean to interrupt, but 
will you read the first part of his response. Mr. Reporter? 

The Reporter (reading): 

“Answer. Oh. it has been some years ago. My first 
acquaintance with Mr. Robb came from serving on jury 
panels, both in police court and criminal court." 

By Mr. Krouse: 

Q. What was the nature of vour acquaintance with Mr. 
Robb? 

A. Just a courthouse acquaintance at that time. 

Q. Do vou mean a speaking acquaintance? 

A. That is all. 

Q. Since the trial of this case have you become better 
acquainted with Mr. Robb? 

A. Yes. 

Q. At the time of the trial of this case, did you have only 
a speaking acquaintance with Mr. Robb? 

A. That is all. and I made that known at the time. 

Mr. Krouse. You may examine. 

569 Cross-examination by Mr. Laughlin: 

Q. Mr. Harman, have you visited Mr. Robb’s home? 

A. I have not. 

Q. Did you ever go to lunch with him? 

A. I never did. 

Q. You say that you became acquainted with him some 
years ago. Will you tell us in what year that was? 

A. I couldn’t do that. 

Q. But anyway, you do know that you became acquainted 
with him when he was an assistant district attorney in police 
court? 

A. Yes. 

Q. You served on juries there? 

A. Yes. 

Q. At that time you formed a speaking acquaintance with 
him? 

A. Yes. 

Q. That was how long before the Jordon trial in 1936: 
how long before that? 

A. I couldn’t answer that definitely, either; I couldn’t say 
just how long before. 
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Q. Would you say it was one year, two years, or three 
years? 

A. I wouldn’t way to say exactly how long it was, because 
I don’t know how long Mr. Robb was prosecuting—was with 
the District Attorney’s office at the time. 

Q. You say that you were asked that question before you 
were impanelled in this Jordon trial? 

.370 A. We were asked that question. 

Q. Do you remember—1 know it has been some time 
ago—just what the form of the question was? 

A. Well, the question is more or less standard in all these 
cases. They ask you if you know the- 

Q. You say “more or less standard.” How do you know 
it is more or less standard? 

A. Because I have served on many occasions. 

Q. How many juries had you served on until that time? 
I do not mean particularly the number of cases, but the periods 
of time. For instance, it might be the month of March one 
year, the month of April next year, and the month of No¬ 
vember the third year. 

How many different periods of service did you have? 

A. Up to the time of this trial or up to the present time? 

Q. Well, say up to the present time. 

A. I would say six terms. 

Q. How many before the Jordon trial? 

A. Four. 

Q. Before the Jordon trial, can you give us the best recollec¬ 
tion you have of the number of cases on which you sat as a 
juror and in which Mr. Robb was assistant district attorney? 

A. I couldn’t give you the number of cases. 

Q. Would you say it was as many as ten? 

A. No: 1 wouldn’t. 

Q. Was it as many as six? 

,A. I wouldn't say what the number was. 

Q. In other words, at that time you did have a 
571 speaking acquaintance with Mr. Robb? If you met 
him on the street, you would say. “Hello. Mr. Robb”? 

A. Well. I never met Mr. Robb on the street, but I had 
always seen him in court when I was on jury duty. 

Q. Would you at those times engage him in conversation? 

A. No; I would speak to him. 

Q. What do you mean when you say you would speak to 
him? Would you say “Good morning”? 

A. “Good morning. Mr. Robb.” “Good day.” Just an 
ordinary greeting. 
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Q. Have you talked to him today? 

A. I have. 

Q. Did you have a discussion with him this morning? 

A. Yes; I was talking to him in the corridor. 

Q. Before this morning, when did you last talk to him? 

A. The last time I talked with him, it was at a habeas corpus 
proceeding in this court. 

Q. In the month of June, in this case? 

A. Yes. 

Q. In this same room? 

A. Same court. 

Q. Now, getting back to this Jordon case, do you know 
just what time of day it was when the case was placed in 
the jury's hands? 

A. Not exactly; no. 

Q. If I said to you that it was around noontime, would that 
mean anything to you? 

A. It was before noon. 

Q. How long did the jury deliberate? 

572 A. Until the forenoon of the following day; about 

24 hours. 

Q. Did there come a time while you were deliberating that 
any of the jurors made a request for additional instructions? 

A. There was. 

Q. How long had you been in the jury room before any 
juror asked for additional instructions? 

A. I couldn’t say exactly how long, but it was after we had 
had our dinner in the evening. 

By the Court: 

Q. After you had had your dinner in the evening? 

A. Yes. We had been out to dinner and returned to the 
jury room, and it was some time after that. 

By Mr. Laughlin: 

Q. Would you say. then, that that was the first time? 

A. That was the first time that the request was made. 

Q. Who made that request? 

A. Mr. Good. 

Q. Did any other juror make the request? 

A. No. sir. 

Q. What did Mr. Good ask you? 

A. Mr. Good was the only one that seemed to have any 
doubt as to how we were instructed or charged, and he wanted 
to know if we could be reinstructed, and I made the request 
of the bailiff, and when he came back with the information 
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that Judge Letts had left the building and they had been 
unable to contact him at home, we then deliberated for some 
time on whether we should continue to try to get in 

573 touch with him. and we decided not to. 

Q. When you made the request, of whom did you 

make it? 

A. Of Mr. Upperman. the bailiff. 

Q. That was after you had returned from dinner? 

A. Yes. 

Q. Where did you go to dinner? To the Continental Hotel? 
A. Yes: I think we did. 

Q. What did you ask Mr. Upperman? 

A. I can’t remember my exact words, but I did tell him that 
one of the jurors was doubtful and wanted further instruc¬ 
tions. 

Q. Do you remember what Mr. Upperman told you? 

A. He said he would make an effort to get it. and he left 
the door, and the door was closed after he left, as usual. When 
we call the bailiff, the door is opened, you stand there and tell 
him what you want, and he goes to see what he can do for you. 
Q. Were you inside the jury room? 

A. I was inside at all times. 

Q. Did Mr. Upperman come in at any time? 

A. He did not. 

Q. How long was it before Mr. Upperman returned? 

A. I wouldn’t know; it was several-minutes. 

Q. What did he tell you when he returned? 

A. When he came back he said that Judge Letts had left 
the building and that thev had not been able to contact him 
at home. 

Q. Then, what else was said? Anything? 

574 A. No; the door was closed then. 

Q. How late did you deliberate that night before 
you were taken to the hotel for the night? 

A. Oh. I think we were taken to the hotel around ten 
o’clock—a little after ten. 

Q. After Mr. Upperman told you that the judge could not 
be located, did Mr. Good make any further request? 

A. Not that evening. He agreed with the rest that we 
would not make a further effort to bring Judge Letts back to 
the building. 

Q. All during this time it was only Mr. Good who wanted 
the instructions? 

A. That was all. 

Q. What about the next morning? 
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A. I don't think there was any request for instructions the 
next morning. 

Q. Could you be positive about that? 

A. I could not; no. sir. 

Q. Did you at any time file into court and get any addi¬ 
tional instructions? 

A. We did not. 

Q. Did you ever testify before the House Committee that 
a request for instructions was made and granted? 

A. I don't recall that I testified that; no, sir. 

Q. You don't recall saying this, do you. Mr. Harman, be¬ 
fore the House Committee? You were fixing the date of the 
trial. One of the Congressmen. Mr. Bates, said: 

“It was in March 1936?” 

Then you, Mr. Harman, said this: 

575 “That is right. 1936. There was a request for fur¬ 
ther instructions from the Court, which was granted." 

Did you say that? 

A. Yes: and I meant in there that this juror asked for a 
request, and I granted his request in trying to get those in¬ 
structions. By the way. Mr. Laughlin, if you will permit me 
to say so. I have seen a copy of that transcript, and I don’t 
think it is full and complete; there are too many omissions. 

Q. There are omissions in your testimony? 

A. And errors, in my recollection, as to the testimony at 
that hearing. 

Q. Well, then, did you say what I asked you a minute ago? 

A. I did; and I had in mind my granting his request, in 
trying to obtain instructions. 

Q. Let me read the next question that Congressman Bates 
asked: 

“By who? Who was it requested that?” 

“Mr. Harman. I was requested to obtain further instruc¬ 
tions from the Court by one of the jurors by the name of 
Good. I think the gentleman’s name was.” 

“Mr. Shafer. Was the request made for you to get this 
further information?” 

“Mr. Harman. Yes.” 

“Mr. Shafer. Or was the request made for the jury to go 
before the Court?” 

“Mr. Harman. The request was made for me to get fur¬ 
ther information from the Court.” 

“Mr. Bates. From the Court?'’ 

576 “Mr. Harman. Yes: and I got the deputy to get the 
information.’’ 

213169—40 - 24 
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Did vou sav that? 

•J v 

A. I had reference to asking Mr. Upperman if we could 
have further instructions, as I told you. 

Q. From the Court? 

A. Yes. 

Q. You told this Committee that you got them from the 
Court? 

A. The instructions that came back were what I had in 
mind. I told you: the Judge had left the building, and they 
had not been able to contact him at his home. 

Q. Did you get instructions from the Court? 

A. No. 

Q. Well, is what you have said here this morning correct? 

A. To the best of my recollection; yes, sir. 

Q. Will you tell us what it was you told the House Com¬ 
mittee in reference to that? 

A. There is something in there. I was told that is what 
I said. That is not at all complete, and I couldn't even tell 
what it had reference to. 

Q. When you went there, were you hurried in your testi¬ 
mony? 

A. Well. I was—Naturally, being called before a Congres¬ 
sional Committee. I was a little- 

Q. I mean did they try to hurry you in and hurry you out? 

Mr. Wilson. Let him explain. 

577 The Witness. They seemed to be in a hurry to get 

the thing over with. 

By Mr. Laughlin: 

Q. Were you treated courteously? 

A. Very courteously. 

Q. They did not trv to cut vou off at any point? 

A. No- 

Q. (Interposing.) They wanted to get the complete story? 

A. (Continuing.) Not that I recall, they didn’t. 

Q. Let me ask you about this. Mr. Harman: After you 
said “yes”- 

Mr. Laughlin. I might say. Mr. Wilson, that I am reading 
from page 119. 

Mr. Wilson. I am following you. Mr. Laughlin. 

By Mr. Laughlin: 

(). This continues: 

* Mr. Harman. Yes: and I got the deputy to get the in¬ 
formation. ” 

Then you added: 

“Then there was another request-” 
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Now. at this point, let me fix the time. What time was 
this first request made by Mr. Good? 

A. I can't recall, except that, in my opinion, it was after 
we had had dinner, as nearly as I can recall. 

Q. You say here: 

‘‘Then there was another request-” 

Do you know whether that was made the same evening or 
was made the next day? 

578 A. The second request, as I recall, came the same 
evening. 

Q. Then you said this: 

“Mr. Harman. As to the justice’s charge, just what it was 
for, I do not recall what the first degree was for. Anyhow, I 
got the information. 

“Then later on in the evening, just before we were taken 
to the hotel for the night, the same party wanted further 
instructions from the Court. Well, of course, the Court had 
gone, and, of course, there were twelve on the panel and 
eleven of us-” 

Then: 

“Mr. Shafer (interposing). How do you know that the 
Court had gone? What do you mean, that the Court was 

OH 

gone : 

“Mr. Harman. The Court had left—the judge had left for 
the night, and we were in the jury room locked up, and we 
were practically the only ones in the building, so far as we 
knew. 

“And when the second request came we asked the gentle¬ 
man what he wanted to know, and the eleven of us understood 
it and explained to him. and he apparently understood; and 
then in a few minutes he insisted on calling the Court for 
more information on the charges, and I told him I would not 
do it; that he could do it if he wanted, but I would not send 
to his Honor's home for further instructions at that time of 
night, that I would call the bailiff to get it for him, but I 
would not call the judge. 

579 “As I say, eleven of us understood the charges thor¬ 
oughly and explained them to him; and then he seemed 

to understand, and then in a few minutes came back and in¬ 
sisted on calling the Court for more information.” 

Now, is that an accurate transcription of what you said? 

A. As nearly as I can recall, that is practically what I told 
him. 

Q. Then, there were two requests? 

A. Yes; there were two requests for further instructions. 
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Q. Now. lot mo read this to you: 

“Mr. Shafer. How did he get the information?” 

I suppose it is to the bailiff that he refers. 

“Mr. Harman. The first time I called the bailiff and told 
him what I wanted.” 

“Mr. Shafer. What did you tell him you wanted?” 

“Mr. Harman. I do not recall just what it was the first 
time. It seems to me there was some hitch in his mind as 
to how his Honor had charged us with respect to the degree 
of murder which he could bring in; it seems to me that was 
one.” 

By the way. at this time. Mr. Harman, let me ask you: Did 
you ever go to Law School? 

A. I never did: no. 

Q. Did you ever study law at a correspondence school? 

A. No: commercial law a little bit. 

Q. The reason why I ask you that is that you seem to be 
familiar with a number of courtroom terms. 

I continue reading: 

“Mr. Shafer. What did the bailiff do?” 

5S0 “Mr. Harman. He went back to the bench at the time 
to get the information and brought it back to me.” 

Q. Did you say that? 

A. Not as I recall in connection with the bailiff: no. sir. 

By the way. in that transcript, just what information is 
alluded to in that question? There is another incomplete 
point. 

Q. I am just following it as it is here. 

A. I don't think that is correct. 

Q. Of course, if it is not correct, we want to try to get at 
the truth. We will try to find out what is omitted, and we 
will have to try to get here the official reporter to testify from 
his official notes. We do not want to do you an injustice. 

A. I would rather not answer that question until I know 
what information is alluded to—whether it is something that 
transpired in the jury room. 

Q. I have not omitted anything. 

A. What the question. “Where did you get the information?” 

There was a question before that. “Where did you get the 
information?” 

The Court. Mr. Holzworth. we shall have to stop at this 
time for the noon recess. 

Mr. Lauohlin. Very well, your Honor. 

(Mr. Holzworth stood up in the courtroom.) 

Mr. Holzworth. Your Honor, I understand I am charged 
with contempt of court. I am here to answer for it. 
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The ( ourt. Wo have not the time to hear that now; we are 
busy with this case. 

581 Mr. Holzworth. Thank you. sir. 

(At 12: 30 o'clock p. m. a recess was taken until 1: 30 
o’clock p. in. of the same date.) 

582 AFTER RECESS 

The Court resumed its session at 1: 30 o'clock p. m.. at the 
expiration of the recess. 

The Court. Is Mr. Holzworth in the room? 

Mr. Laughlin. He may be in the witness room, your Honor. 
The Court (addressing the deputy marshal). See if he is 
in there. 

(Thereupon the deputy marshal left the courtroom, and 
after a brief absence returned and responded as follows:) 

The Deputy Marshal. No. sir. 

The Court. He is not there? 

The Deputy Marshal. No. sir. 

The Court. He is not in the room; at least. I do not see him. 
The Assistant Clerk. No. sir; he is not in here. 

The Court. I got a letter upstairs- 

Mr. Wilson (interposing). Here he comes, your Honor. 
Mr. Laughlin. I take it you want to suspend for a mo¬ 
ment. your Honor ? 

The Court. Yes. I want to see Mr. Holzworth. 

(At this point Mr. Holzworth entered the courtroom, and 
approached the trial table and the following occurred:) 

The Court. Mr. Holzworth. you testified yesterday when 
vou were on the stand that vou were a member of the bar in 

V V 

New York. 

Mr. Holzworth. Yes. sir. 

The Court. Well. now. you have sent me two tele¬ 
grams. 

583 Mr. Holzworth. I have. sir. 

The Court. And there is a letter which I got which 
I have not opened, which has your name on the outside. 

Mr. Holzworth. Yes, sir. 

The Court. As a lawyer, don’t you know that it is improper 
to try to influence the judge except by testimony in Court— 
to write a judge letters and send him telegrams, to try to in¬ 
fluence him in a case? You should know better than that. 
Mr. Holzworth. Will you permit me to answer, sir? 

The Court. Yes. 

Mr. Holzworth. I am quite aware that it is improper, that 
it is wrong to attempt to influence a justice in any improper 
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mannpr or method. I think, also, though, that it is quite 
proper, a* a citizen, as a member of the bar. for any one inter¬ 
ested in the justice of any case to call to the notice or atten¬ 
tion of that court any evidence, substantial, fair, proper evi¬ 
dence which has a bearing on that with which that party may 
have reason to believe that the court is not familiar with. 

The Court (interposing). I do not want to argue with you. 

Mr. Holzworth. I am answering your Honors question. 
You asked me a question. 

The Court. You have answered it. 

Mr. Holzworth. I have not quite finished it. 

The Court. Well, go ahead. 

Mr. Holzworth. And. also, that any party whatsoever hav¬ 
ing any knowledge tending to show that there was the crime 
of perjury being committed before that court, without 
5S4 your knowledge—understand. I do not impute that to 
you—that it is my duty as a lawyer to bring it to your 
notice. I have been excluded from the Court most of the 
time, so I had no opportunity to bring it properly to your 
Honor, so that nothing would be disclosed. I sent your Honor 
two private telegrams, and a letter. Inasmuch as you have 
not opened the letter, let us not discuss that, unless your 
Honor wishes to do so. 

I wish to say, further, that I have no intention at any time 
of reflecting on your Honor’s integrity or to do anything that 
might be construed as a contempt of Court. 

The Court. You must realize that you are getting pretty 
close to that. You are attempting to influence me in an ir¬ 
regular manner. 

Mr. Holzworth. I am not trying to influence you: I am 
trying to bring to your knowledge information which I think 
your Honor, as a Justice of this Court, should know. That is 
my sincere reason and belief. 

The Court. I think it is mv dutv to confine mvself. in hear- 
ing this case, to the testimony adduced. 

Mr. Holzworth (interposing). I cannot hear your Honor. 

The Court. I think it is my duty to try the case on the evi¬ 
dence adduced. I shall not read the letter. I do not know 
whether it is about this case or not. I will either turn it over 
to the counsel, or turn it back to you. 

Mr. Holzworth. All right. As your Honor wishes. 

The Court. I will tell you now. I do not want you to write 
me any letters. 

Mr. Holzworth. Or give you any information? 
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The Court. No. If you have any information, you 

585 turn it over to counsel. 

Mr. Holzworth. I have turned it over to the Dis¬ 
trict Attorney. I have written him letters which have re¬ 
mained unanswered. 

The Court. He has told me that you do not represent him. 

Mr. Holzworth. That is quite all right. 

The Court. I do not want you to write me any more letters 
or send me any telegrams. Whether I shall take any more 
action. I shall decide later. I am very busy now trying this 
case, and do not want anybody to attempt to influence me. 
or to try to influence me, except by evidence which is adduced. 
Now I will hand this letter back to you or else I will give it to 
counsel. 

Mr. Holzworth. Just as your Honor pleases. 

The Court. I think I will give it to counsel. They are 
interested in this. 

Mr. Holzworth. That is quite all right. 

The C ourt. I do not want you to continue to do this. I 
will not say what I will do. You have no right to do it. 
(Addressing the Assistant Clerk:) Give that to counsel. 

(The letter referred to by the Court was handed to 
the Assistant Clerk, who. in turn, handed the same to 
Mr. Laughlin.) 

Mr. Holzworth. I will only say. briefly, that I was inform¬ 
ing your Honor of things that I think you should know. 
Thank you. your Honor. 

Mr. Laughlin. Your Honor. I have vour permission to open 
this? 

The Court. Yes; and show it to the District Attorney. 

586 Mr. Laughlin. Certainly. 

(The envelope containing the letter referred to was 
thereupon opened, and the same was examined by Mr. Lough- 
lin. and Mr. Wilson and Mr. Krouse: after which the follow¬ 
ing occurred:) 

Mr. Laughlin. If vour Honor wants anv comment from 

V V 

me. I can only say. after reading that, that the matter. I think, 
is being fully covered by my conduct of the case. 

The Court. You know my position. I do not think it is 
my duty—I do not think I have a right to decide this case 
except on what takes place here in Court. Looking at this 
letter, so far as I am concerned, I think is entirely improper. 

Mr. Laughlin. I take this position, your Honor: If anyone 
has any information about this case—and in recent days cer- 
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tain persons have come to me. and I think some of it is sub¬ 
stantial. I know your Honor will bear me out that I have at 
no time attempted to influence you. 

The Court. No; you have not. in any case. 

I have talked to the District Attorney and told you that 
the messenger came with some papers. 

Mr. Wilson. Yes. sir. 

May it please the Court, the letter addressed to you is a 
transmittal to you of another letter to an official of the Gov¬ 
ernment. It touches matters pertaining to matters relevant 
to this trial, and some which are not relevant to this trial. 
Those which are relevant to this trial, as I see it, are now being 
undertaken by Mr. Laughlin in an examination of this wit¬ 
ness! The other part has nothing to do with this trial. 

I consider it extremely improper that there should have 
5S7 been transmitted to you at this time a copy of a letter 
which is enclosed with this letter. 

The Court. Well. I do not know what it is. As I say. you 
saw it. and I have not opened it at all. 

Mr. Wilson. With your Honor’s permission, may Mr. 
Krouse and I hold this letter temporarily? 

Mr. Laughlin. I would suggest this, your Honor: That 
they do that, only for my files, that they give me a copy. 

Mr. Wilson. I will be glad to do that. 

Mr. Laughlin. I would like a copy, since I am indirectly 
mentioned in the letter. 

Mr. Wilson. With the reservation that we may determine 
to submit some matters to your Honor at a later date regard¬ 
ing it. 

The Court. After we get through with this matter. 

Mr. Wilson. Yes. sir. 

Mr. Laughlin. As I told you this morning, your Honor, 
the only thing that concerns me—and I know it is not going 
to influence you in your final determination, but it does affect 
me when they happen, because I have to think of the effect it 
may have on the petitioner. But I am certain, so far as this 
is concerned, you will dismiss it. 

The Court. The question here is serious enough so that we 
should not be pestered with matters from the outside. That 
is all I have to say. 

Mr. Laughlin. Shall I proceed then, your Honor? 

The Court. Yes. 

(Thereupon Mr. Holzworth retired from the trial table.) 
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5SS Thereupon Arthur C. Harman, the witness under 
examination at the time of the luncheon recess, was 
recalled, and being further examined, further testified as 
follows: 

Cross-examination resumed by Mr. Laughlix: 

Q. I believe. Mr. Harman, when we recessed for lunch, 
that I was reading from this committee report, at page 120: 
and I believe I said this, quoting you. or what was supposed 
to be your testimony before that committee (reading): 

“Mr. Harman. I do not recall just what it was the first time. 
It seems to me there was some hitch in his mind as to how his 
Honor had charged us with respect to the degree of murder 
which he could bring in; it seems to me that was one.” 

Then Mr. Shafer asked you this: 

“What did the bailiff do? 

“Mr. Harman. He went back to the bench at the time to 
get the information and brought it back to me.” 

Now. did you say that before the committee? 

A. I can’t say I used those exact words, but I do recall the 
discussion about requesting information, and the answers, as 
I tried to give them to you todav as to what thev were. 

Q. Now. then Mr. Shafer asked you this question in answer 
to what you told him or. rather, the next question after you 
said, “and brought it back to me.” Then Mr. Shafer 
said: 

5S9 “In what form? 

“Mr. Harman. Verbal form. He told me that is 
what he was told. So I repeated it to the whole panel; and 
this member was present: of course and apparently understood 
it. And then when he called for the second information I 
thought it was too late, that we should wait until morning.’’ 

Now. did you say this. Mr. Harman: 

“Verbal form. He told me that is what he was told. So 
I repeated it to the whole panel.” 

Q. Now. what did you repeat to the whole panel? 

A. At that time, as I recall, he came back and told me the 
Judge had left the building. That is what I repeated to the 
whole panel. Following that, there was some discussion there 
which is not there. 

Q. In other words, part of your testimony there is not here? 

A. Part of what I said to the bailiff in the jury room. I 
remember, is stated there. 

Q. Did you say this: 
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“So I repeated it to the whole panel: and this member was 
present; of course and apparently understood it/’ 

A. Yes. 

Q. Apparently understood what? 

A. That the Judge had left the building. After that we 
went back to a discussion as the rest understood it. when the 
door was closed on the bailiff. 

Q. Going back to 120 [reading]: 

590 “I do not recall just what it was the first time. It 
seems to me there was some hitch in his mind as to 

how his Honor had charged us with respect to the degree of 
murder which he could bring in; it seems to me that was one.” 

A. That. I think, all refers to the same thing. I tried to 
explain to them—I did not recall exactly what it was, but 
just what it seemed to me it was at that time. 

Q. But I mean, were you trying to explain to this commit¬ 
tee. when you said “verbal form.” that you were merely telling 
the Committee that the bailiff had said that the Judge had 
gone home for the night, or something like that? 

A. It seems to me they asked me how I got that information, 
and I told it to them. 

Q. He would not send it back in writing, would he? 

A. No. 

Q. What did you mean when you said “verbal form”? 

A Because that is what he told us. that the Judge sent 
that back by word of mouth. 

Q. Then the bailiff was not referring to your request for 
instructions? 

A. No; he simply said that the Judge had left, and that 
is the reason he couldn’t tell us at that time. 

Q. Then what did you mean when Mr. Palmisano said 
this: 

“Do you recall what were the instructions of the Court which 
you had gotten in reference to the verdict? 

“Mr. Harman. Well. I will not give it to you word for 
word.” 

What were you referring to there? 

591 A. That is the instructions as given by the Judge 
before we retired to the jury room to deliberate. That 

is, I think, after I had left the committee room and was in 
the corridor, and was recalled. Then he questioned me as to 
iny recollection about the instructions of the Court. We were 
then talking about the instructions of the Court before we 
left the courtroom. 

Q. Then back there, though—You may recall I questioned 
you this morning, after you were in the jury room you were 
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asked by at least one of the jurors to get further instructions 
from the Court. 

A. Yes. While we were in the jury room I was requested 
to get further instructions from the Court. 

Q. Did you get them? 

A. That is when I told you the Judge had left the building, 
in answer to some previous question. 

Q. How many times were you asked? 

A. As I recall, there were two occasions when information 
was requested on further instructions. 

Q. Now. then, at the bottom of page 121, Mr. Shafer says 
this: 

“I think that is all we want to know about that. The point 
has been made here that there was a book delivered to the 
jury room during the operations. Were you handed a book? 

“Mr. Harman. No. sir: not to my knowledge, there was 
no book delivered to the jury room?’ 

Was there a book? 

A. No. sir. 

592 Q. In other words, you are quoted correctly on that? 

A. I think so. 

Q. Then Mr. Shafer said: 

“The point has been made that the book was delivered when 
the bailiff went out for instructions.” 

Then Mr. Bigelow asked you: 

“Were you out of the jury room at any time? 

“Mr. Harman. No. sir; only when we were taken to the 
hotel room and brought back the next morning. They took 
us to the Hotel Continental. I would say. at approximately 
10 p. m.. and they brought us back the next morning. We 
had breakfast in the hotel with no one present but the jury 
and the bailiff and returned to the Court the next morning 
about 8 o clock.” 

Now. is that correct? 

A. I think that is about the time we came back. 

Q. I mean, do you think you were quoted correctly on 
that? 

A. Practically; yes. 

Q. (Reading:) 

“Mr. Bigelow. Did you at any time go out of this room? 

“Mr. Harman. I did not; no. sir. 

“Mr. Bigelow. You never stepped out of the room? 

“Mr. Harman. I did not. except, of course, when the bailiff 
was with us taking us to the hotel.” 

Then Mr. Bigelow said: 
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“You <lid not step outside of the room and talk to 
r>93 the bailiff without the others being present? 

".Mr. Harman. No. sir; I did not. The bailiff 
stepped inside of the room when I talked with him in the 
presence of all the jurors.*’ 

Is that so? 

A. He stepped over the threshold of the door: yes. On 
one .occasion he came to the door and wanted to know if 
there was any message we wanted to send home—for a razor, 
or anvthing of that kind. 

Q. That is what took place at that time? 

A. Yes. sir. 

Q. At that time there was no request for instructions? 

A. No. sir. 

Q. (Reading:) 

“Air. Hates. Do you recall at any time if the bailiff handed 
you a book known as the Code of laws of the District of Co¬ 
lumbia? Do you recall that a book was ever handed in called 
Code of laws of the District? 

“Mr. Harman. No. sir; he did not—no book aT all. 

“Air. Shafer. He has described it. He said bio book at all.’ 

“Air. Harman. \Ye had nothing in that room except news¬ 
papers.” 

Did vou sav that? 

V « 

A. I think we had newspapers. 

Q. What newspapers did you have? 

A. I don't recall exactly, as I told them at that 
594 hearing, but it seems to me the next morning we came 
back from the hotel and some morning papers being 
brought into the room. 

Q. At the time vou testified, vou said definitelv there were 
newspapers in the room. 

A. I may have; yes. 

Q. Do you think they quoted you correctly on that? 

A. Yes; I think it is close. 

Q. You don’t know how many newspapers, or the names of 
them? 

A. No. sir; I do not. 

Q. Now. how about this. Mr. Harman, page 123 [reading]: 

“Air. Shafer. You are positive there was not a book 
brought in? 

“Air. Harman. No; I will not say positively, but my best 
recollection is that no book or documents were in the room at 
any time.” 

Is that correct? 

A. I told them, yes; there was no book. 
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Q. I say, are you positive of that? 

A. I can’t be positive of any of that, Mr. Laughlin. 

Q. (Reading:) 

“Mr. Shafer. Did the deputy come into the room at all 
and give any instructions to you? 

“Mr. Harman. He only brought back an answer to my 
question; I think that he came inside. There was no book; 
I am sure of that. 

“Mr. Bigelow. The deputy went to the Judge for a book? 

“Mr. Harman. I assume he did. because the infor- 

595 mation was based on the charges that had been given 
to us before we retired to the jury room.” 

Did you say that? 

A. I told the bailiff we wanted further instructions, and I 
would assume that he went back to the Court to try to get 
them. 

Q. When the bailiff came back, he did not come back with 
the message that the Judge had gone out? He came back 
with other information? 

A. He said that the Judge had left the building and we 
couldn’t have further instructions. That is the same thing I 
am referring to there. 

Q. You say here, Mr. Harman: 

“I assume he did. because the information was based on 
the charges that had been given to us before we retired to 
the jury room.” 

A. As I say. the things we wanted was based on the Judge’s 
charges. The information we wanted in the jury room was 
based on the Judge’s charges, and when he went to get us 
further information, the reply was that the Judge had left 
the building. 

Q. Were you told you couldn’t get further instructions? 

A. They said that the Judge had gone to his home, and 
after that we deliberated and decided not to bother him that 
night. 

Q. Who said that? 

A. All of the jurors consulted. We consulted and agreed 
not to bother him. 

596 Q. Did Mr. Good say that? 

A. All of us; yes, sir. 

Q. Now'. Mr. Bigelow: 

“In matters of that kind.” 

Was that referring to the Judge going home? 

A. At that time I assumed he w'as referring to the instruc¬ 
tions w’e w'anted. 
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Q, Then (reading): 

“Mr. Harman. Well, as long as the instructions—I would 
not say so; no. sir." 

A. There must be an omission there. It should be in the 
record. 

Q. I am reading. Is that quoting you correctly? 

A. We were not supposed to know how we were to receive 
them. We assumed we were to go back before the bench. 

Q. Then (reading): 

“Mr. Shafer. I believe you said there were eleven to one 
who understood the instructions all right. 

“Mr. Harman. We had been instructed before we left the 
courtroom at the end of the trial: we had been instructed 
very clearly and very precisely by Judge Letts. 

“Mr. Shafer. The only thing that could be criticized would 
be instructions from the code of law. 

“Mr. Harman. The only other it could have been 
done—" 

There may have been a word omitted there. 

(Continuing reading:) 

“The only other it could have been done was for the 
597 Judge to have had the whole jury brought back into 
the courtroom. He would not come to the jury room 
himself. We would have to come back into the open court¬ 
room to receive new instructions if it were necessary. 

“Mr. Bigelow. There was one juror who wanted further 
instructions? 

“Mr. Harman. There was one juror who wanted further 
instructions on a point that eleven of the men thought were 
ridiculous.” 

Did they quote you correctly on that? 

A. Well, it is not clear. There are some words omitted 
there, that it does not sound quite clear to me at all. but at 
that time- 

Q. What do you say your answer should have been? 

A. Well, at that time, as I recall, there were eleven men 
who understood the charges correctly and understood the 
point that he was arguing and had explained it to him and I 
did nothing on my own. It was deliberated in the jury room 
as is usual, and they decided to wait, or to let it go. At that 
time he seemed to understand himself. 

Q. Did you use that word “ridiculous”? 

A. I may have. 

Q. And. in other words, you thought, then—what you 
meant to say then. is. what Mr. Good was requesting was 
ridiculous? 
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A. Yes. 

Q. And what, may I ask here, was Mr. Goods particular 
trouble? 

A. Why, it seemed to me. that as to how we had been 

598 charged as to first-degree murder, and second-degree 
murder, and manslaughter, and. of course, always the 

opposite of a not-guilty verdict. And there was some point 
connected with robbery, or murder committed during the 
course of a robbery, or the perpetration of a crime calling for 
a penitentiary sentence being assumed by the law to be 
murder in the first degree. That, in my opinion, is the point 
that was at question. 

Q. What I am trying- 

The Court (interposing). Don't you think you have gone 
into that sufficiently? 

Mr. Laughlin. Xo. your Honor. He said he used this 
word: he used the word “ridiculous" in a first-degree murder 
case. There may be nothing more serious in the life of an 
individual. 

The Court. I know that. You do not need to tell me that. 
By the Court: 

Q. Do you know what you meant by the word “ridiculous”? 
A. The word was used, your Honor, in regard to the argu¬ 
ment this juror was advancing. As near as I can recall, some 
argument was used, so far as I recall, and everybody thought 
it was ridiculous; and that refers to the juror’s argument, and 
not anything connected with the case. 

By Mr. Laughlin: 

Q. Now. then, at page 125. Mr. Harman (reading): 

“Mr. Bates. The instructions were conveved back to vou bv 

V V V 

the deputy—were they at variance or similar to what you 
already had? 

599 “Mr. Harman. Very similar, and that is why they 
were accepted.” 

Did you say that? 

A. At that time. Mr. Laughlin. we were talking. Mr. Palmi- 
sano had called me back from the corridor and we were talking 
about the instructions delivered by the Court. And if Con¬ 
gressman Bates—is that the name? 

Q. Yes. 

A. If he said that, or used the word “deputy,” I didn’t so 
understand it. We were talking about the Court. 

Q. How about this: 

“The instructions conveyed by the deputy, were they sim¬ 
ilar to what you already had?” 
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Now. of course, we knew you had in mind the Judge’s 
instructions. 

A. I did. There is no question about that. 

Q. But did you think this message that came back, the 
Judge had gone home for the night- 

A. No: I thought that he was still talking about the Judge’s 
instructions. If he said ‘‘deputy.” I missed it entirely. 

Q. What did you intend your answer to be? 

A. I intended my answer to be that the instructions from 
the Court were clearly understood by eleven men on the panel. 
That is the meaning I intended to convey, that the eleven 
men understood and realized what the charges in this case were, 
is the meaning I was trving to convev. 

Q. By the way. was there any confusion in that jury room. 

Mr. Harman? 

600 A. There was. yes: at times—Do you mean in our 

jury room, or at the committee hearing room? 

Q. No: in your jury room. 

A. There was no confusion; no. Of course, there was the 
usual deliberation and argument. 

Q. In other words, it is your testimony that Mr. Good 
was the only one who wanted any additional instructions? 

The Court. Answer that. I think he has already answered, 
but you can answer it once more. Was Mr. Good the only 
one that wanted additional instructions, or. I will not say 
additional instructions, but further instructions? 

The Witness: 

A. It seemed to me at the time the bailiff was called by a 
rap on the door—you understood that, of course. 

Mr. Laughlin. Certainly. 

The Witness. It seemed to me there was only one member 
of the panel at that time who wanted further instructions 
from the Court. 

By the Court: 

Q. That was Mr. Good? 

A. That was Mr. Good. 

By Mr. Laughlin: 

When you say in here. Mr. Harman, that eleven men 
clearly understood the instructions, you meant by that. then, 
that those eleven men understood they could bring in only 
one verdict? 

.V. No, sir: I did not. 

Mr. Wilson. We object to that, if the Court please. 

The Court. Yes; I will sustain that objection. 
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601 By Mr. Laughlin: 

Q. By the wav. were you over at that committee. Mr. 
Harman, when Mr. Good testified? 

A. I wasn't in the room. It seems to me that I saw Mr. 
Good in the corridor of the House Office Building. 

Q. You did not hear his testimony? 

A. No. sir. 

Q. Now. if I said to you that Mr. Good had stated (read¬ 
ing): 

“Now. the reason that confusion became so pronounced was 
because I asked for the prayers and they were refused to be 
sent in, which covered these points 1 was contending for. But 
instead an obsolete copy of the District code was put in. which 
was in entire contradiction to the instructions of the Court: 
and on the basis of that code of law of the District in thai 
copy, on that basis the verdict was rendered." 

Now. would you say that happened, or did not happen? 

A. I don't believe I understand the question. Mr. Laughlin. 

Q. If Mr. Good made the statement. Mr. Harman- 

By the Court: 

Q. Were you before the committee when Mr. Good testi¬ 
fied? 

A. No. 

The Court. He has already answered that. 

Mr. Wilson. The present inquiry is. if Mr. Good said there 
was confusion and if Mr. Good said an obsolete copy was 
brought in, is that a truthful statement? 

The Witness. It is not. 

602 Mr. Wilson. All right. 

By Mr. Laughlin: 

Q. Mr. Harman, you probably were questioned this morn¬ 
ing by Mr. Krouse. but I will ask you again: You were asked, 
after this trial was over, to make a statement? 

A. I was not. 

Q. Were you at any time visited by any of the jurors to 
make a statement? 

A. I was not. 

Mr. Wilson. You mean, a written statement? 

Mr. Laughlin. Yes. 

By Mr. Laughlin : 

Q. In other words, a written statement. Nobody asked you? 

A. No. sir: I was not approached. 

Mr. Laughlin. Now. one other question. 

213169—40-25 
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The Court. That does not mean fifteen, you know. 

Mr. Laughlin. Well, it is a serious matter, your Honor. 
Bv Mr. Laughlin: 

Q. How long have you lived in Washington? 

A. Going on 3(5 years. 

(), Where did you go to school? 

A. Local schools. McKinley High School, and Institute of 
Banking. 

Q. Tell me this: Either in high school or college, did you go 
to school with Mr. Robb? 

A. I did not; no. sir. 

Mr. Laughlin. That is all. 

The Court. Anything further? 

(503 Mr. Krouse. Nothing further. 

The Court. He may be excused? 

Mr. Krouse. Yes. your Honor. 

{The witness left the witness stand.) 

Mr. Krouse. Call Mr. Mitchell. 

Thereupon Eugene F. Mitchell was called as a witness 
and. having been first duly sworn, was examined and testified 
as follows: 

The Assistant Clerk. What is your full name? 

The Witness. Eugene F. Mitchell. 

Direct examination by Mr. Krouse: 

Q. Mr. Mitchell, you were one of the jurors, were you not. 
in the trial of the petitioner. Thomas Jordon? 

A. Yes, sir. 

Q. Mr. Mitchell, during your deliberations as a juror in that 
case, can you tell us whether or not a copy of the District code, 
or any other book of any kind, was brought into the jury room 
by any person? 

A. I did not see any. 

Q. Can you tell us whether or not. either while you were 
going to lunch or coming from lunch at any meal, any jurors 
had occasion to stop in the hall or corridors of the Courthouse 
Building and examine a copy of the code, or any book? 

A. Not so far as I know. 

Q. Have you made any signed statement in connection with 
this case? 

A. No. sir. 

(504 Q. Since your verdict? 

A. No, sir. 

Q. Have you been requested to, by anybody? 

A. No, sir. 

Q. Can you tell us whether or not. if at any time during 
your deliberations the foreman had occasion to leave the jury 
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room* close the door behind him. and stay out in the hall 
for as long as two or three minutes? 

A. He did not leave the room while I was there. 

Q. Mr. Mitchell, to your knowledge at any time during 
the deliberations, did the deputy United States marshal who 
was inf charge of the jury in the case deliver to the jury any 
verbal instructions on the case: that is. on the law of the 
case? 

A. It is my recollection that we requested the marshal to 
find out from the Judge if it was possible for us to have more 
information regarding the charge, and he returned with the 
information that the Judge had gone home and could not 
be disturbed. 

Q. But he did not transmit any verbal instructions, him¬ 
self, on the law to the jury? 

A. No. sir. 

Mr. Krouse. You may examine. 

Cross-examination by Mr. Laughlin: 

Q. Mr. Mitchell, may 1 ask you what is your occupation? 

A. At the present time I am the sales representative of the 
V. H. Blackmer Company, of Attleboro. Massachusetts. 
tiOo Q. Now. in connection with this case do you recall 
what time of the day it was when the case was placed 
in the jury's hands? That is. when you got your instructions, 
and went in the jury room? 

A. Shortly before lunch, as I recall it. 

Q. And do you know how long the jury deliberated? 

A. I might say, we- 

By the Court: 

Q. When was the verdict rendered? 

A. Before lunch the next noon. 

By Mr. Laughlin: 

Q. In other words, you were out about 24 hours? 

A. Yes: including our sleeping time. 

Q. X ow. Mr. Krouse asked you whether additional instruc¬ 
tions were requested, and you said they were. How long 
had you been out before any juror asked for additional 
instructions? 

A. That is very hard to state in hours, sir. but- 

Q. Your best recollection? 

The Court. Your best recollection. You went out about 
noon, and when was it. so far as you can recall, that any 
juror said that he would like further instructions from the 
Court. 


386 


THOMAS JORDON VS. KLWOOP STREET 


The Witness. One of the jurors said that it was not en¬ 
tirely clear in his mind as to the charge, but it is my recollec¬ 
tion that the request for the code was not until after dinner 
that night, until after the Judge had left the building. 

By Mr. Laughlix : 

Q. Tell me this. Mr. Mitchell—Is that right? 

606 A. Yes. sir. 

Q. Mr. Mitchell, will you tell me this: What was the 
name of that juror? 

A. Mr. Good. 

Q And can you tell us how long after you went out? Was 
it one hour, two hours, or three hours, before he made his 
first request? 

A. I just said that as near as I can recall it was after dinner 
that night. 

Q. Oh. no request had been made before that? 

A. No. We had a discussion amongst ourselves and tried 
to Enlighten Mr. Good as to our interpretation of the charge. 

Q. After that time, did any other juror ask for any instruc¬ 
tions? 

A. I don't remember of any other. 

Q. And then, when that request was made by Mr. Good, 
that was made to Mr. Harman, or was it made to all the 
jurors? 

A. He was the foreman. 

Q. Tell us what did Mr. Harman do? 

A. He said he didn’t believe that we could get it. and after 
some little discussion he rapped for the marshal and asked if 
it could be obtained. 

Q. What did the marshal say? 

A. He said he didn’t think so. but he would see the Judge, 
or the Clerk, and let us know. 

Q. How long was he gone? 

A. Well. I would assume ten. fifteen, or twenty minutes. 
I couldn’t say. Time goes very fast in there except while you 
are waiting for it. 

607 Q. And then, when he came back, what did he say? 

A. That the Judge had gone. 

Q. Did he say he couldn’t locate him in his home, or what 
did he say? 

By the Clerk: 

Q. What did he say? 

A. As I recall it. he said that he was at home and he would 
suggest that he not be disturbed. 
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By Mr. Laughlin: 

Q. And that was told to Mr. Good. And what did he say? 

A. Well. I think Mr. Good probably heard that. He was 
right there in the room at the time. 

Q. But you don’t recall just what he said? 

A. No; I do not. 

Q. Now. later on that evening, was there a request made 
by Mr. Good, or anyone else? 

A. Well, the only request was made by Mr. Good at that 
time. 

Q. All right. Now. the next morning was any request made 
by anybody? 

A. Not that I remember. 

Q. Are you certain. Mr. Mitchell, that you never came into 
Court and received additional instructions? 

A. Oh. absolutely. 

Q. Now. you requested something about a code. Was there 
a book of any kind in the jury room? 

A. I didn’t see one. 

Q. How about newspapers? 

A. Not that I recall. 

608 Q. Would you say they were not in there, or that you 
just don’t recall? 

A. I would say that I don't recall, because we would have 
welcomed a newspaper or something to take up our time dur¬ 
ing this discussion. 

Q. Have you ever seen a code? A District code? 

A. It is a bound volume. I don’t know that I can describe 
it any more than that. 

Q. Would you know one if you saw it? 

A. I might recognize it. 

Q. Did Mr. Wilson show you one the other night? 

A. I was not there the other night, sir. I have been out 
of town, until Saturday. 

Q. By the way, do you know Mr. Robb? 

A. Only serving as a juror in Court. 

Q. Have you talked with him today? 

A. Yes. outside here, exchanged greetings of the day, and 
a few remarks about him going into practice for himself. 

Q. Now. you were also asked about filing out of the jury 
room, whether you had seen any book or code, and your testi¬ 
mony was that you had not. 

A. That is right. 

Q. Do you recall whether any other jurors may have seen 
a code? 

A. I didn’t see them looking at it. 
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Q. Mr. Upperman was in charge of that jury? 

A. Yes. sir. 

Q. Was there any other marshal? 

A. It is my recollection—I don’t think of the name— 

609 who went to the hotel with us that night. 

Q. If you heard the name, would you remember it? 

A. I believe I would. 

Q. Gasque? 

A. That is the name. 

Q. A big man. from South Carolina? 

A. A tall man; yes. 

Q. Now. about a statement: Were you asked by any of 
the jurors at any time to make a statement? 

A. No. sir. 

Q. Or sign a statement? 

A. No. sir. 

Q. You met no man named Holzworth. Mr. Mitchell? 

A. I had him pointed out to me here yesterday. 

Q. Had he ever talked to you before, that you know of? 

A. Not before yesterday. 

Q. I mean, before yesterday. 

Mr. Laughlin. That is all. 

The Covrt. May Mr. Mitchell be excused? 

Mr. Laughlin. Certainly. 

(The witness left the witness stand.) 

Mr. Wilson. May it please the Court, your Honor has 
heard the testimony of eleven jurors. The twelfth juror is a 
man named L. M. Blondquist. I would like Mr. Laughlin to 
stipulate with us that neither one of us has been able to locate 
that juror. The information I have received indirectly from 
the Jury Commission is that he has not been heard of since 
the time that he served in the Jordon trial. We have not 
been able to find his name in the directory. That 

610 accounts for us not producing the twelfth juror. 

Mr. Laughlin. Yes; I agree with Mr. Wilson. The 
information I had on Saturday, someone said that he married 
a wealthy lady and has gone to California. What Mr. Wilson 
said is true, and I agree with that. 

The Court. You both say that neither one of you has been 
able to produce this juror? 

Mr. Wilson. Yes. sir. 

Mr. Laughlin. Yes. sir. 

Mr. Wilson. Now, upon a second matter, if the Court 
please. I ask Mr. Laughlin to stipulate with me about this 
fact: Your Honor determined early yesterday to await the 
arrival of Mr. Lyons. Mr. Lyons came in, and I talked with 
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Mr. Lyons upon the question of whether he had any other 
written statements in his files that he was able to find, other 
than the one signed by Mr. Pearson, which was produced yes¬ 
terday. He said that he did not. that he did interview three 
jurors. Mr. Pearson. Mr. Harman, and Mr. Mitchell; that 
there were no statements taken from the latter two. As a 
matter of fact, he did not take the statement from Mr. Pear¬ 
son; that had been transmitted to him. And with the excep¬ 
tion of the statement in the Pearson statement which your 
Honor saw yesterday, as to the District code having been 
brought into the jury room, there was no statement to that 
effect. Is that correct? 

Mr. Laughlin. Yes. My Lyons told us that, and that is 
the reason we did not go to the trouble of bringing Mr. 
Lyons on. 

The Court. That is why you did not call him? 

Mr. Laughlin. Yes. sir. 

(>11 Mr. Wilson. Now. if your Honor please, on the third 
matter, we have here a transcript of a hearing in Mr. 
Justice Letts* chambers on the afternoon of March 30. 1936. as 
Mr. Good testified to. 

As we read the new rules of the Court, a certified copy of 
such a transcript is admissible in evidence, under Rule 80 (c), 
of the new rules of procedure. 

Accordingly, we have had the court reporter who was pres¬ 
ent. Mr. J. C'hester Wilfong. of the firm of Hart A Dice, sign 
this certificate (reading): 

“I. J. Chester Wilfong. of Hart A Dice, do hereby certify, 
this 25th day of October 1939. that I was the shorthand re¬ 
porter who took the foregoing hearing in Mr. Justice Letts* 
chambers on March 30. 1936: and that this document is a 
true, accurate, and complete transcript of what occurred on 
that occasion. J. Chester Wilfong.** 

Accordingly, we offer this in evidence. 

Mr. Laughlin. Your Honor, in tlie first place. I don't 
know whether 1 would object or not. but 1 would like to have 
about five minutes to read it. and it may be that I will admit 
it. 

The Court. You have not seen it? 

Mr. Laughlin. No, sir. 

Mr. Wilson. May I say this, your Honor: Of course. I 
don’t know that Mr. Laughlin would take my word for this; 
but yesterday morning we caused the clerks in our office to 
take this transcript and compare it with the printed transcript 
when the case went to the Court of Appeals. I was told 
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612 that the transcript accurately reflected the printed 
transcript. You need not take my word for it but you 

have had that for some time. 

Mr. Laughlin. You mean this transcript [indicating!? 

Mr. Wilson. Yes. 

Mr. Ivrouse. Page 12 of the record. 

Mr. Laughlin. Just a moment, your Honor. I think we 
can dispose of that now. (After a pause.) I will be glad to 
stipulate to this, your Honor, with this proviso: While there 
seems to be some question as to whether the new federal rules 
on civil rules are applicable to habeas corpus proceedings, other 
than by appeal. I think, in fact, they are. but I do want to do 
this, your Honor: I will acquiesce to that, and then, at the 
proper time. I want to offer Mr. Harmans testimony before 
the House Committee, and I think possibly later in the day 
I can get a certificate from the official stenographer. That 
stenographer is Thad E. Ragsdale. I talked with Mr. Rags¬ 
dale some time ago. and it is his copy that I have. I have 
tried to locate him since Saturday, and just this noon I found 
that he has established a place of business on loth Street. 

Now. I assume that in view of that the District Attorney 
will have no objection to the reception of Mr. Harmans 
testimony before that House Committee in evidence, provided 
we have a certified copy, or at least a certificate from Mr. 
Ragsdale that it is a true copy. 

613 The Court. That is the testimony that you cross- 
examined Mr. Harman about? That is the hearing 

about which you cross-examined him at considerable length? 

Mr. Laughlin. Yes. sir. 

Mr. Wilson. Of course. I did not mean that I was offering 
this by way of stipulation. I am not asking for a stipulation 
on this. This is being offered in accordance with the rules of 
the Court. However. Mr. Laughlin has the same privilege 
witn regard to his transcript as we have with regard to ours. 
If we have construed the rules correctly, that we have a right 
to offer a certified copy, then he has the same privilege. We 
make no stipulation about it. 

The Court. What Mr. Laughlin wants. I think, is that you 
will not object to the certified copy. Is that it? 

Mr. Wilson. We will state that. We will not object to it, 
your Honor. 

The Court. He may want you to state that you do not 
object to the transcript itself. 

Mr. Laughlin. I will say this, your Honor: Mr. Wilson 
has the original of that transcript, and I believe, if I remember 
correctly, that it came to him directly from the chairman of 
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the committee, or the chairman of the House District com¬ 
mittee. Is that correct? 

Mr. Wilson. That is correct. 

The Court. There is not any serious question about it. but 
I want to know definitely that the introduction of the testi¬ 
mony of Mr. Harman will not be objected to. 

Mr. Wilson. That is true. In other words. Mr. 
014 Laughlin is attempting to accomplish with respect to 
one witness what we are attempting to accomplish with 
respect to Mr. Good. In other words, we are attempting to 
impeach his testimony that a copy of the code went in. There 
is not a word on that in here. 

Mr. Laughlin. Of course. Mr. Wilson must remember that 
he had two conferences with the judge. The first was of 
twenty minutes’ duration. We remembered it. because the 
judge was late in coming on the bench. 

Mr. Wilson. We do not controvert that. Mr. Good said 
that he was just as positive that he made the statement about 
the code in the afternoon session as in the morning session. 

The Court. I remember that. You asked him if he saw 
Judge Letts a day or two afterwards with counsel. 

Mr. Wilson. I think it was the same afternoon. 

Mr. Krouse. (Addressing the Reporter.) Will you mark 
this as “Respondent’s Exhibit 7?” 

(Certified copy of transcript of proceedings on March 30. 
1936. in the chambers of Mr. Justice Letts, was marked “Re¬ 
spondent’s Exhibit 7.’’ and the same was received in evidence.) 

Mr. Krouse. Call Mr. Upperman. 

Thereupon John B. Upperman was called as a witness and, 
having been first duly sworn, was examined and testified as 
follows: 

The Assistant Clerk. Your full name? 

The Witness. John B. Upperman. 

615 Direct examination by Mr. Krouse: 

Q. State your full name, please. 

A. John B. Upperman. 

Q. Mr. Upperman, you were former deputy United States 
Marshal? 

A. I was. 

Q. Of the District of Columbia? 

A. Yes, sir. 

Q. Mr. Upperman, do you recall a case of the United States 
vs. Thomas Jordon, the petitioner in this habeas corpus pro¬ 
ceeding? 

A. I do. 
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Q. Can you tell us whether or not you were deputy United 
States Marshal who had charge of the jury in that case during 
its deliberations? 

A. I was. 

Q. Can you tell us. Mr. Upperman. whether or not you 
recall being with that jury, and the things that happened 
during the deliberations? 

A. I know I was with it. 

The Court. I can't hear you very well. 

The Witness. I know I was with it. 

The Court. The other part of Mr. Krouse's question was, 
if you recall what took place. 

The Witness. I know the jury was locked up. your Honor. 

The Court. You had better ask him and find out how much 
he remembers. 

610 Mr. Krouse. I will, vour Honor. 

By Mr. Krouse: 

Q. Mr. Upperman. do you recall one of the jurors who acted 
as the foreman, asking you for a copy of the District Code? 

A. I don't recall anything like that happening at all. sir. 

Q. 1 Can you tell us whether or not, in response to an in¬ 
quiry—either in response to an inquiry, or otherwise, you took 
a copy of that District Code to the jury room? 

A. Positively, no. 

Qi Do you recall which court room that jury was in. Mr. 
Upperman ? 

A. If I am not mistaken. I think it was in No. 2 court. 

Q. That is. on this side of the building | indicating 1 ? 

A. Yes. sir. 

Q. Do you know which jury room the jury was taken to? 
Do you recall that? 

A. No; I don’t recall that. 

Q. Were you with tin* jury during the day? That is. when 
they went to lunch, or to dinner, or. at least, at night? 

A. I couldn’t say that at all. I know I was with them one 
night. I think it was only one night the jury was locked up. 

By the Court: 

Q. When you say you were with them one night, do you 
mean that you went to the hotel with them? 

617 A. Yes. sir. 

Q. Do you remember where they were locked up? 

A. If they were locked up, it would have been at the Con¬ 
tinental Hotel. 

Q. Do you remember whether you went to the hotel with 
them? 
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A. I am pretty sure I was there. At that time the chief 
deputy Mr. Ott, if I was on another case, he would have 
assigned me to that case. 

Q. Your best recollection is that you went with them to the 
Continental Hotel one night? 

A. I am quite sure from the nature of the case, they went 
to the Continental Hotel. 

By Mr. Krouse: 

Q. Is that where the jury usually went. Mr. Upperman, if 
they were locked up overnight—the Continental Hotel? 

A. Yes, sir. 

Q. Mr. Upperman. did you at any time during the deliber¬ 
ations of that jury undertake, you. yourself, to give any in¬ 
structions on the law to the jury? 

A. Mr. Krouse, that is ridiculous. 

Q. You mean by that, you did not do it? 

A. I mean, I would not be capable of doing it. I hate to 
admit it in court, but I have just a grade-school education, 
and that would have been beyond my limit, to do anything 
like that. 

Mr. Krouse. You may examine, Mr. Laughlin. 

61S Cross-examination bv Mr. Laughlin: 

V 

Q. Mr. Upperman. do you recall what day of the 
week it was- 

A. Oh, no. Mr. Laughlin. No. 

Q. Mr. Upperman. you had been a deputy marshal for sev¬ 
eral years, hadn’t you? 

A. I was in my twelfth year; yes. 

Q. As a matter of fact, you had been in charge of juries in 
most important cases, hadn’t you? 

A. That is right; yes. 

Q. Now. do you have any independent recollection about 
the time of day that case went to the jury? 

A. No; I couldn’t remember that. Mr. Laughlin: that is 
asking too much. 

Q. If I said to you around noon, w’ould that mean anything 
to you? 

A. No; not a thing, sir, other than your word; I would be 
glad to take that, so far as that is concerned, but I don’t 
know, Mr. Laughlin. 

Q. Now, do you have any independent recollection how 
long that jury deliberated before they came into court? 

A. No; I don’t remember that, sir. 

Q. Do you recall, though, that you were with the jury the 
entire time? 
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A. I wouldn’t say that, but I know I was with them over¬ 
night. It may be possible I didn’t go out with them to lunch, 
if they did go out. I couldn’t say. Mr. Laughlin. 

Q. Tell me this; when a case went to the jury and the 
! marshal assigned a deputy to that jury, did that neces- 

619 sarily mean that that deputy would have to remain 
with the jury until it returned? 

A. Usually; yes. 

Q. Now. do you recall. Mr. Upperman. whether during the 
deliberations at any time a request was made for additional 
instructions? 

A. No; I don’t remember that at all. but it would not be 
unushal for a jury to make the request. I know, seldom ever 
a jury went out that didn’t ask for something. No matter 
how ridiculous it was. I would send word to the judge, who¬ 
ever the judge happened to be. 

Q. In other words, the foreman. I understand, the custom 
is. the request is generally made through the foreman? 

A. Yes. 

Q. Does it ever come through other jurors? 

A. Yes; I have had other jurors come to the door with 
a request, and I would ask. was he the foreman, and if he 
said no. I would say. “No. I can’t talk to anyone but the 
foreman.’’ 

Q. Do you know who the foreman was? 

A. No; not a thing- 

Q. If I mentioned the name “Harman” to you. would that 
mean anything to you? 

A. 1 Npt a thing, because I handled between two hundred 
and three hundred juries a year. 

Q. I realize you handled a lot of them. 

Then. Mr. Upperman. you have no recollection in this case, 
whether the foreman at any time made any request for ad¬ 
ditional instructions? 

620 A. No; I wouldn’t say that. 

Q. Well, can you tell me what the foreman did dur¬ 
ing this Jordon deliberation- 

A. Ask for further instructions? 

Q. Yes. 

A. I couldn’t say whether he did. I would be trusting my 
imagination, that is all. 

Q. Now, if the foreman did knock at the door and you came 
to the door and he told you that he wanted additional instruc¬ 
tions, or the jury wanted additional instructions, what did 
you do? 
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A. I would get word to the judge; if he was not here, him¬ 
self. usually some one in the District Attorney’s office, and I 
would tell them, and they would, in turn, get in touch with 
the judge. 

Q. Would you tell the representative of the District Attor¬ 
ney's office just what they wanted? 

A. It depended on who it was. 

Q. Do you mean the representative from the District At¬ 
torney’s office, or the judge? 

A. No; who it was in the District Attorney's office. 

Q. You mean you would tell some in the District Attorney's 
office and not others? 

A. No; you misunderstand me. 

Q. I mean, the man who prosecuted the case? 

A. Yes. I would not tell him what it was, but the jury 
wanted further instructions. 

Q. Would you also tell the lawyer on the other side? 
021 A. Well, not until they got hold of the judge before 
he would tell them; but usually we didn't have any 
trouble finding the defendant's attorney; they were generally 
on hand. 

Q. Now. Mr. Upperman. you say you are certain that no 
copy of the code was brought into the jury room? 

A. Mr. Laughlin. that would have stood out in my mind 
like a monument. No; it did not. 

Q. Or a book of any kind? 

A. I didn't let any books go into the jury room at any 
time, no matter what they were. 

Q. Well, whether you let it in. or not. Mr. Upperman. do 
you know whether a book came into the jury room at any 
time in this Jordon case? 

A. No. 

Q. Do you know whether any newspapers went into the 
jury room? 

A. Well. I couldn’t tell you what the jurors had in their 
pockets. I wasn't permitted to search the jurors. If they 
had a newspaper. I couldn’t say anything about it. 

Q. Was it a part of the instructions that they- 

A. Did I instruct them? 

Q. Was it a part of your instructions from the marshal 
that you could not take newspapers into the jury room? 

A. Yes; even when they went out for lunch, and they 
went to a newsstand for cigarettes, or something, I would say. 
4< No newspapers.” T always told them that. 
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Q. Now. you say in connection with this Jordan case if 
any juror or jurors made a request for instructions, you 
would have relayed that to the judge? 

622 A. If it came from the foreman; yes. 

Q. And I believe you said you would not take the 
request from any one but the foreman? 

A. That is right. Mr. Laughlin. 

Q. Mr. Upperman. have you been approached by any one 
in connection with this Jordon case in an effort to get you to 
sign a statement of any kind? 

Aj, No. The first I knew of this was last Saturday; I was 
out working, and they had quite a time finding me. because 
they seem to trust me down there, at least, and they had to 
looly all over the reservation for me. and when they finally 
found me they told me I was wanted for a witness, and that 
is all I knew until they took me before Mr. Pine, Mr. Wilson, 
and Mr. Krouse. That is all I knew about this case. 

Q. And no one. other than those gentlemen talked to you 
about it? 

A. Absolutely no. As a mater of fact. I am not in position 
to talk to anybody. Mr. Laughlin. I am a prisoner down 
there. 

Q. You will admit I did not even bring that out. 

A. That is right, but I am not afraid to admit it. 

Q. Now. as a matter of fact. Mr. Upperman. you have not 
talked to me. or even seen me until this moment, have you? 

A. No. Mr. Laughlin; I have not seen you since I left 
Washington. 

Mr. Laughlin. That is all. 

Mr. Krouse. May I ask one more question? 

623 Redirect examination by Mr. Krouse. 

Q. Mr. Upperman. do you recall at any time, while 
the jury was deliberating, either going to or coming from a 
meal, stopping in the hall and examining a book? 

A. No. Pardon me. No. sir. 

Q. Let me ask you: do you recall, in your service, a table 
haying been out in the hall or in the corridors? 

A. There may have been a table, but usually no law books 
lying around on the table. 

Mr. Krouse. That is all. 

Further cross-examination by Mr. Laughlin. 

Q. When you filed out. Mr. Upperman. I believe from 
Criminal Court No. 2. I believe there are some benches out¬ 
side in the witness room? 

A. I think there are some chairs there. 
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Q. And when the jury filed out. you were generally in front? 

A. That is right: yes. 

Q. And it is possible there could have been a code or book 
on the table or bench there and you not have seen it? 

A. I don't think I would have overlooked anything like 
that. I am almost sure I would not. 

Mr. Lauohlin. That is all. 

(The witness left the witness stand.) 

Mr. Krouse. The respondent rests, if your Honor please. 

(524 EVIDENCE IN REBUTTAL ON BEHALF OF THE 

PETITIONER 

Air. Lauohlin. Your Honor, at this time—it was identified 
this morning—I would like to otYer in evidence the article 
entitled. “Why the President Saved this Man's Life"—I think 
that is substantially the title—appearing in True Detective 
Mysteries. December. I believe. 1937. 

I make that request because it was referred to and there 
was considerable testimony relating to it yesterday, and since 
the door was opened, I submit, that it now becomes proper, 
and your Honor ought to have before you that entire article. 

Mr. Wilson. We object, upon obvious grounds, if the 
Court please. 

The Court. I admitted the testimony just to the extent of 
permitting- 

Mr. Krouse. (interposing.) To show bias or prejudice. 

The Court. For the purpose of showing any bias or preju¬ 
dice. and the weight to be given to the testimony: but I was 
very careful to exclude anything about the merits of the case. 
I do know that. The merits, or whether the allegations were 
true, or not. I excluded all that. But just the bare fact that 
there was litigation pending in which the witness Holzworth 
had something to do. or with which he had some connection. 
But as to the rest of it. I did not admit it. 

Mr. Lauohlin. Your Honor, the only ground on which I 
can request it. I say. when your Honor opened the door. 
(525 even ever so slightly, that when it came back to my 
side of the question. I had the right to pull the door 
all the way open. 

The Court. Oh. no. 

Mr. Lauohlin. I take it. your Honor, that your Honor- 

The C ourt. Supposing we heard a big noise out there, as if 
a half a dozen dogs were fighting, and you peeped through the 
window and saw the dogs fighting, that would not give you 
the right to show what particular breed of dog it was. 
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Mr. Laughlin. Of course, your Honor is not characterizing 
this as a dog fight. 

The Court. I will have to exclude the article. 

Mr. Laughlin. Then I note an exception. 

Would your Honor want us to begin now on the argument? 

The Court. No. Is the testimony through? 

Mr. Laughlin. Yes. 

Mr. Wilson. Your testimony is closed? 

Mr. Laughlin. Yes; my testimony is closed. 

The Court. Then I will give you until morning. 

Mr. Laughlin. How much time is your Honor going to 
give us? 

The Court. I want to give you whatever is necessary. I 
think both sides will be reasonable. 

Mr. Laughlin. I was going to ask your Honor for two 
hours. 

The ('curt. I am a little surprised at your moderation. I 
think you might have two hours. 

Mr. Wilson. We do not want two hours, your Honor. 
t>26 The Court. Well, the burden is on you. I want to 
give you a full and fair hearing. That is what I tried 
to do here. 

Mr. Laughlin. I realize that, your Honor. 

The C ourt. We will meet here at ten o’clock tomorrow. 1 
think we will quit for today. 

(At 2:55 o’clock p. m. an adjournment was taken until the 
following day. Thursday. October 20. 1939. at 10 o’clock a. m.) 

027 Designation of record 

Filed December 2. 1939 

***** 

The Clerk will prepare the record in the above entitled 
cause and include therein the following: 

1. Petition for writ of habeas corpus. 

2. Writ of habeas corpus. 

3. Return and answer. 

4. Minute of hearing and finding of court. 

5. Motion for rehearing with affidavit of James J. Laughlin 
and exhibits attached. 

0. Order reopening cause or granting rehearing. 

7. Minute of hearing with finding of court. 

8. Amendment to petition (granted by the court). 

9. Second amendment to petition (denied bv court). 
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10. Telegrams and letters addressed to the court by one John 
AI. Holzworth. 

11. Findings of fact and conclusions of law. 

12. Order discharging writ and remanding petitioner. 

13. Notice of appeal. 

14. Designation of record. 

In. Assignment of errors. 

InA. Bill of exceptions (to be furnished later). 

10. (Jerk's certificate. 

James J. Laughlix. 

Counsel for Petitioner. 

Service acknowledged: 

J. J. Wilson, 

Assistant U. S. Attorney. 

02tS Amendment to designation of record 

Filed January 30. 1040 

***** 

The Clerk will please include the following in petitioner's 
designation of record: 

Stipulation signed by counsel for petitioner and counsel for 
respondent. 

James J. Laughlix. 

Counsel for Petitioner. 

Service acknowledged this 30th day of January 1040. 

J. J. Wilsox. 

Assistant United States Attorney. 
020 Counterdesignation of record 

Filed February 0. 1040 

***** 

Comes now David A. Pine. United States Attorney in and 
for the District of Columbia, on behalf of the appellee, and 
being dissatisfied with the narrative statement heretofore 
filed herein by appellant on January 27. 1040. hereby requires, 
pursuant to paragraph (c) of Rule 75 of the Federal Rules 
of Civil Procedure, that testimony, in question and answer 
form, be substituted for all of appellant's narrative state¬ 
ment : and hereby designates five volumes of the reporter's 
transcript of the evidence and proceedings in the above- 
entitled matter (which do not include the arguments of 
counsel), which volumes are described as follows: Volume 1. 

213169—40-2(5 
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dated June 27. 1939. and Volumes 1. 2. 3 and 4. dated respec¬ 
tively October 20. 23. 24 and 2.5. 1939; and submits herewith 
two complete sets of the same. 

David A. Pine. 

J. J. W. 

United States Attorney. 

Copy received February G. 1940. 

James J. Laughlin. 
Attorney for Appellant. 

G30 District Court of the United States for the 

District of Columbia 

United States of America. 

District of Columbia, ss: 

I. Charles E. Stewart. Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 629, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are made 
part of this transcript, in cause entitled In the Matter of 
Thomas Jordon. Habeas Corpus No. 19S5. as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 10th day of February 1940. 

[seal] C. E. Stewart, Clerk. 
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ROBERT E. BOXDY, Director of 
Public "Welfare, 

Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


I. 


INTRODUCTORY. 

Thomas Jordon, appellant, was petitioner below and 
shall be so-called herein. The original appellee was 
Elwood Street, Director of Public Welfare, who was 
respondent below. Mr. Street was succeeded in office 


2 


by Robert E. Bondy, who has beea substituted as party 
appellee. He is referred to in this brief as the respond¬ 
ent. 


II. 


JURISDICTIONAL STATEMENT . 

This is an appeal by petitioner below, Thomas Jor¬ 
don. from a final order of the District Court of the 
United States for the District of Columbia discharg¬ 
ing a writ of habeas corpus and dismissing petition 
upon which the writ was issued and remanding peti¬ 
tioner to the custody of respondent who has supervision 
of the District of Columbia penal institutions—the peti¬ 
tioner beina: confined in the D. C. reformatory at Lor- 
ton, Virginia. 


The writ of habeas corpus was brought in accordance 
with Section 201 of Title 24. District of Columbia Code 
(Section 1143 of the 1924 Code: 31 Statutes 1372). 

The jurisdiction of this Court to review the District 
Court’s final order is undisputed and this authority is 
found in Section 26, Title IS, 1929 D C. code. 
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m. 

THE CASE. 

Petitioner filed in District Court on April 19, 1939, a 
petition for a writ of Habeas Corpus (R. 1-3). He 
founded his petition upon the contention that at his 
criminal trial that the trial court violated his Consti¬ 
tutional rights and therefore lost jurisdiction and was 
without power to proceed to judgment. The main con¬ 
tention made was that certain vital information was in 
the possession of the police officials and the prosecut¬ 
ing officials which would have established the innocence 
of petitioner, but such evidence was suppressed by the 
police and prosecuting officials (R. 2). 

The petition set out that petitioner was indicted in 
the Supreme Court of the District of Columbia (now 
the District Court of the United States for the District 
of Columbia) on July 1, 1935, for the offense of murder 
in the first degree; he was convicted on March 27, 1936 
and was on April 3, 1936, sentenced to death in the 
electric chair; on June 11, 1937, the sentence was com¬ 
muted to life imprisonment. 

With the consent of the United States attorney, pe¬ 
titioner's petition for a writ of Habeas Corpus was 
amended and it was alleged that at his criminal trial 
his constitutional rights were further violated in that 
while the jury was deliberating it was guilty of mis¬ 
conduct in that it received information in an unlawful 
manner (R. 32). 
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There was an extended hearing in the District Court 
which consumed one week at which testimony was taken 
and the points were fully argued, but the trial judge 
was of the opinion that petitioner did now show that 
there had been a deliberate and wilful suppression of 
evidence, and also that petitioner did not support his 
contention that the jury had received unlawful infor¬ 
mation to the extent that petitioner's Constitutional 
rights were violated. The trial judge made findings of 
fact and conclusions of law (R. 3G and 37) and the 
writ of Habeas Corpus was discharged (R. 3S). 

Due to the unusual circumstances surrounding this 
case and the importance of the questions raised, a some¬ 
what extended history of the background will be set 
forth under heading Y —“Statement of Facts.” 


IV. 

QUESTIONS FOR DECISION HERE . 

1. Was there such a violation of petitioner’s 
Constitutional rights at his criminal trial to de¬ 
prive the trial court of jurisdiction to proceed to 
judgment? If this is so, then the judgment was 
void and the commitment resting on the judgment 
is of no effect. 

2. Did the trial court err in denying petitioner 
opportunity to file second amendment to his peti¬ 
tion to conform to testimony deduced at the hear¬ 
ing? 

3. Did the trial court err in excluding testimony 
offered by the petitioner and admitting testimony 
offered by respondent? 
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V. 

STATEMENT OF THE CASE . 

This case has attracted a great deal of attention and 
due to the serious contentions made by the petitioner 
and also due to the ruling of the Supreme Court of the 
United States in Johnson v. Zerhst (304 U. S . 458), it 
is thought advisable to review the facts in considerable 
detail. 

Petitioner was indicted on July 1, 1935, with one 
Edith Dodsworth for the murder of Lizzie S. Jaynes. 
The killing occurred in a restaurant near 18th & Colum¬ 
bia Rd., X. W., in the District of Columbia on April 
3, 1931. 

About 11:30 that night two masked men with drawn 
pistols entered the restaurant. One of the men was 
tall and the other short. The testimony of the eye¬ 
witnesses to the killing is that the tall man went half¬ 
way back the length of the counter to where one of the 
women clerks was standing The short man walked be¬ 
hind the end of the counter to the cashier’s cage, some 
8 or 10 ft. from the door where Mrs. Jaynes, the 
cashier, was sitting on a high chair. "While the short 
man was taking the moncv out of the cash register the 
street door of the restaurant was opened (presumably 
to admit a customer) and almost instantaneously a shot 
was fired from the pistol in the hands of the short 


man. 
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In August, 1031, petitioner and Edith Dodsworth 
were arrested for questioning in connection with the 
killing. Both made statements to the effect that they 
had at one time discussed robbing the restaurant but 
had abandoned the idea and that they were not there on 
the night of April 3 or at any other time. They were 
held in jail for several months, and an indictment 
charging them with conspiracy to commit robbery was 
submitted to the grand jury but no true bill was found. 
They were then released. 


On May 5, 1935, petitioner, petitioner who had moved 
to Mt. Vernon, Xew York, wrote the following letter 
to the United States attorney in the District of Colum¬ 
bia: 


“Dear Sir: 

About the 15th day of August, 1931, I was ar¬ 
rested as a suspect in the Garden T Shoppe murder 
case. The grand jury did not indict me and I was 
f ree. 

Since that time I have tried to stay out of 
trouble and have succeeded. Now, to the point of 
this; I am thinking of getting married and of course 
I have told the girl the truth. The only cloud on 
my name is my past connection with that case. 

I would like to know if there is a possibility of 
my going through another investigation? I am 
confident that it would not hurt me, but in fairness 
to the girl I would like to know definitelv whether 
or not I am through completely with that case. 

Trusting that you will give me this information as 
soon as convenient, I remain, 

Thomas Jordon. 

Xo. 1 South Fourth Avenue, 

Mount Vernon, Xew Y”ork ” 
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Upon receipt of this letter the United States attor¬ 
ney, under date of May 8, 1935, dispatched the following 
letter to petitioner: 

“Mr. Thomas Jordon, 

1 South Fourth Avenue, 

Mt. Vernon, New York. 

Dear Sir: 

Receipt is acknowledged of your letter of the 5th 
inst. and in reply thereto I beg to advise you that 
your letter has been referred to Major and Super¬ 
intendent of Police, Ernest V. Brown, for reply. 

Very truly yours, 

Leslie C. Garnett, 

U. S. Attorney.” 

Soon thereafter a District of Columbia police officer 
went to Mount Vernon, New York, to interview peti¬ 
tioner. Petitioner was brought to police headquarters 
in Mt. Vernon and questioned. Late the same night 
(May 16, 1935), he made and signed a statement in 
which he said that he and Edith Dodsworth had planned 
to rob the restaurant; that on the night of April 3, 1931, 
he met Edith and a man whom he did not know and 
they drove up to the restaurant; that he and the un¬ 
known man, their faces covered with masks, and with 
pistols in their hand, entered the restaurant and “held 
it up” and that just as they were about to leave the 
premises and were backing out toward the front door¬ 
way, the door opened and struck petitioner’s accomplice 
whose pistol then discharged. Both then joined Edith 

Dodsworth and drove awav and later divided the monev. 

* 

Petitioner was arrested and brought back to Washing¬ 
ton. 

Subsequently, petitioner made another written con¬ 
fession to the local police in which he said, “As we 
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i 

went in (the restaurant) I pulled this .25 calibre auto¬ 
matic from my pocket, * * there was a lady at 

the cash register, and I said to her, ‘This is a hold-up’ 
‘ and she opened the drawer of the register and 
handed over the contents. The other man with me kept 
on to the rear of the Tea Shoppe and stood there. The 
money was handed over to me bv the ladv at the reg- 
ister. 1 put the money in my pocket and then called 
‘Let's go* to him and I still had mv gun on the woman 
who was at the cash register. When he (the accom¬ 
plice) came to the front of the Tea Shoppe and as he 
came near I started to back away to the front door 
and just as I got close to the front door, either the door 
opened behind me or I got the jim-jams and became 
excited and I fired one shot and this was an uninten¬ 
tional shot and I didn't mean to lire at no one,” etc. 


At the petitioner’s criminal trial he testified that he 
thought the police officer, Robert J. Barrett, was of the 
opinion that the girl he was going to marry was Edith 
Dodsworth, when in truth and in fact, the young lady 
to whom he was engaged was a person of very good 
character. Jean Beierholm. Petitioner was most anxious 
to save Miss Beierholm from any embarrassment and 
made the confession upon the assurance that police 
officer Barrett would not molest or question Miss Beier¬ 
holm. Petitioner contended that he had likewise made 
a confession in 1931 shortly after the murder was com¬ 
mitted, but in spite of such confession, the police offi¬ 
cials placed no credence in it, and the grand jury re¬ 
fused to indict. It was petitioner’s belief that since he 
was able to extricate himself from the confession made 
in 1931 that lie would have no trouble extricating him¬ 
self from this latest confession. 
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It therefore becomes important to keep in mind that 
the petitioner could not have been convicted without his 
own confessions, as there were no eyewitnesses who 
could identify him as one of the participants in the rob¬ 
bery and murder. The opinion of this court concedes 
this. 


The jury deliberated for about twenty-four hours and 
returned a verdict of murder in the first degree. The 
petitioner was sentenced to death in the electric chair. 
This court affirmed the conviction and sentence. (66 
D. C. Appeals 609; 87 Federal (2nd) 64.) An appeal 
was made to the President of the United States but 
executive clemency was denied and arrangements were 
made to execute petitioner. 

Soon thereafter it was discovered that vital informa¬ 
tion was suppressed by the United States attorney and 
his assistant. Charge was also made that the jury in 
petitioner's case was guilty of such gross misconduct 
as to violate petitioner’s Constitutional rights. A sub¬ 
committee of the House District Committee made an 
investigation of the Jordon case (R. 2: R. 4) and after 
hearing testimony made a report and recommendations 
to the Department of Justice, and as a result of this 
report (R. 172) the President commuted the sentence 
to life imprisonment. Shortly thereafter petitioner was 
transferred to the District of Columbia Reformatory 
at Lorton, Virginia. 

The suppressed evidence referred to in the petition 
consisted of a so-called police incidental consisting of 
information compiled shortly after the robbery and 
murder was committed. It reads as follows (R. 121): 

“Mrs. Lizzie Jaynes, cashier for the Garden T 
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Shoppe, 1S35 Columbia Rd., X. IV., reports that 
about 11:25 this P. M. she was held up at point of 
pistol and robbed of *90.00 bv two voung white 
men who fired one shot at her when they demanded 
the money. Xo. 1 is 23-25 years, 6' tall, wearing 
mask, blue suit. Xo. 2, about 6' tall, gray eyes, 
fair hair, no weight given, who held the gun. Mrs. 
Jaynes was not injured. They escaped in a tan 
colored 1928 model Chrysler, black wheels, and red 
stripe around body; D. C. E-314S. These tags 
have been stolen from a Graham Paige sedan. 
Later it was found Mrs. Jayne* was shot in side and 
taken to Garfield Hospital."’ 

(Signed) T. F. Heide, and 
F. J. Haack. 

“Later interviewed complainant. Lookout sent 
out. 

M. J. Mahanev. 

Mrs. Elizabeth J. Jaynes died at Garfield Hos¬ 
pital fi:15 P. M. April 5, 1931. Coroner notified 
by Bureau.” 


It was contended that had that evidence been made 
available to petitioner at his criminal trial that the jury 
would not have convicted him and it was contended that 
since the police and prosecuting officials knew that this 
evidence was in existence it was their duty to make it 
available to the petitioner to the extent that justice 
would be done. 


There appears in the record at page 8, affidavit of 
James J. Laughlin, that there had been made avail¬ 
able to him, testimony given before the House sub¬ 
committee in May, 1937, by certain persons who were 
present at the Garden T. Shoppe on April 3, 1931, 
when the robbery and murder was committed and that 
such witnesses could not identify petitioner as being 
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one of the participants in the robbery and murder. It 
was alleged that such witnesses had talked with the 
Assistant United States attorney (Mr. Robb) who was 
handling the Jordon case and at least one of them had 
given to Mr. Robb a statement and that when it was 
ascertained that the testimony of such witnesses would 
be helpful to petitioner that they were not summoned 
to the criminal trial. 

The affidavit also set forth that there had been made 
available the transcript of testimony in the second trial 
of United States r. Robert J Barrett , criminal Xo. 51170, 
which showed a serious conflict with the testimony 
given by said Barrett and F. C. Schneider in the pre¬ 
vious Habeas Corpus hearing. 


The Barrett phase of this case is quite significant 
when it is considered that Barrett as a police officer of 
the District of Columbia was assigned to the Jaynes 
murder case in 1931. He arrested a number of suspects 
and with the information contained in the so-called 
police incidental arrested two persons, one Baber and 
one Milburn, whom he believed answered the descrip¬ 
tion of the two persons committing the robbery and 
murder. In fact, in arresting them he was so certain 
that they were the guilty parties that he used force to 
maintain his arrest, and in fact used it to such an ex¬ 
tent that he was indicted in the Supreme Court of the 
District of Columbia for assault. He was convicted in 
the lower court but the case was reversed in this Court 
(Barrett r. United State s. 62 D. C. Appeals 25; 64 Fed. 
(2) 14S). and upon a retrial the jury disagreed. This 
is brought out only to show that Officer Barrett had a 
verv definite interest in the solution of the James rob- 
bery and murder. 
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Petitioner also alleged that the jury deliberating his 
fate received information in the jury room from unau¬ 
thorized sources. Contention was also made (there is 
little dispute about this) that certain members of the 
jury tried in vain to get additional instructions from the 
trial judge but were unable to do so (R. 32, R. 35). 

It was contended that all of these factors consisted a 
violation of petitioner's Constitutional rights and on 
that account the trial court at his criminal trial lost 
jurisdiction to proceed to judgment and the judgment 
was therefore void and petitioner was entitled to relief 
by Habeas Corpus. 

It was set forth that there was no other remedy avail - 
able to petitioner other than Habeas Corpus. "When 
the so-called police incidental was first discovered by 
anyone in petitioner's behalf a proper motion was made 
in this Court for a new trial on the grounds of newly 
discovered evidence, but this Court held that the judg¬ 
ment had become final and the motion was denied. Sub¬ 
sequently, a petition was filed in this Court for leave 
to file in the District Court a petition for a Writ of 
Comm Nobis. This was denied by this Court. The 
Supreme Court of the United States denied certiorari, 
303 United States 054. Therefore, all other remedies 
have been exhausted and the only relief available to 
petitioner is Habeas Corpus. 

There appears throughout this proceeding the allega¬ 
tion that the United States attorney’s office was guilty 
of misconduct in this case. It is well to make clear 
that the allegations of misconduct relate onlv to Mr. 
Garnett, formerlv United States Attorney and Mr. 
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Robb, formerly Assistant United States Attorney. 
There is, of course, no allegation of misconduct insofar 
as the present United States Attorney (Mr. Curran) 
is concerned, or his immediate predecessor (Justice 
Pine). In fact it is just and fair to state that the two 
assistants in Mr. Pine’s office, Mr. "Wilson and Mr. 
Krouse, were very co-operative throughout this whole 
proceeding and assisted in every way to see that the 
matter was put before the Court in the proper light. 
Petitioner’s counsel is very glad to acknowledge this 
fact. 


VI. 

STATEMENT OF POINTS. 

The detailed assignment of errors will be found in 
the Record, pages 39 and 40. The points relied on 
are these: 

1. In holding that there was no suppression of 
evidence. 

2. In holding that petitioner’s Constitutional 
rights were not violated. 


3. In holding that there was anv misconduct 
in the jury room which in effect denied petitioner 
a fair and impartial trial. 

4. In denying petitioner opportunity to file sec¬ 
ond amendment to his petition to conform to testi¬ 
mony deduced at the hearing. 
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5. In refusing to permit petitioner to offer hear¬ 
say testimony as part of the res gestae after it was 
shown that at the criminal trial the Government 
was permitted to offer hearsay testimony. 

(5. In excluding from evidence testimony of 

* 

police officers as to existence of suppressed testi¬ 
mony. 

7. In refusing to permit testimony and offer tes¬ 
timony as to a certain libel suit after respondent 
had opened the door to same. 

8. In discharging the writ and dismissing the 
petition. 
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VII. 


SUMMARY OF ARGUMENT, 

1. There was a duty on the part of the prosecuting 
officials to bring to the attention of the Court all ma¬ 
terial testimony that had a bearing on this robberv 
and murder to the end that justice would be done; to 
the end that the jury could well and truly trv and a 
true deliverance make between the United States on 
the one hand and Thomas Jordon on the other hand. 

2. There was a duty on the part of the trial judge 
to make himself available to the jury at all times while 
they were deliberating, to the end that they could be 
properly instructed in the law of the case, particularly 
so when the penalty was one of death. 

3. It was improper for the jury to receive instruc¬ 
tions or information from any source other than that 
authorized by law, which means in open court with the 
petitioner present and consenting. 

4. Under the authority of Johnson v, Zerhst (304 
United Stateds 453) a trial court is without power to 
proceed to judgment when during the progress of the 
trial an accused’s Constitutional rights are violated 
and therefore the accused can have relief on Habeas 
Corpus. 
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VIII. 


ARGUMENT. 

A. There Mas a duty on the part of the prose¬ 
cuting officials to bring to the attention of the Court 
all material testimony that had a bearing on this rob¬ 
bery and murder to the end that justice would be 
done; to llie end that the jury could well and truly 
trv and a true deliverance make between the United 
States on the one hand and Thomas Jordon on the 
other hand. 


It is submitted that the prosecuting officials should 
be more concerned with seeing that justice is done 
rather than in the obtaining of a conviction. In the 
iristant case there is not much dispute that the police 
department conducted a rather complete, thorough and 
comprehensive investigation into the Jaynes robbery 
and murder. Many witnesses were interviewed and the 
United States Attorney (Mr. Garnett) and the Assistant 
United States Attorney (Mr. Robb) who was in charge 
of the prosecution of petitioner interviewed many wit¬ 
nesses and obtained statements from these witnesses. 


It is contended that there was a duty on the part of 
Mr. Garnett and Mr. Robb to bring to the attention of 
the jury all available witnesses so that the jury would 
be in possession of all facts and could agree upon a 
verdict that law and justice would dictate. 


The Record will 
Schneider, signed a 


disclose that an eyewitness, F. C. 
written statement before Mr. Robb 
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prior to Jordon’s trial. His testimony would of course 
have been favorable to Jordon and on that account 
it was not used by Mr. Robb. (See Record, page 8 
and pages 144 and 145.) 

The Record also discloses that Mrs. Frank J. Bell, 
who was a verv close friend of Mrs. Javnes, and who 
talked with her within a very few moments after the 
shot was tired, was also interviewed by the police 
(R. 131-133). Mrs. Bell was not called as a witness at 
the trial. 

The Record also discloses that Mrs. Dorothy G. 
Schneider (wife of F. C. Schneider), was also an eye¬ 
witness and was interviewed by the police (R. 153-155) 
but was not called as a witness at the trial. 

The Record also shows that Mr. Clark R. Long and 

his wife, Frances Long (R. 156-162) were eyewitnesses 

to the robberv and murder and were interviewed bv 
* • 

the police, hut were not called as witnesses at the 

criminal trial. In this connection it is important 

to consider that the testimonv of Mr. and Mrs. 

% 

Schneider, Mrs. Bell and Mr. and Mrs. Long, would 
have been very helpful to the petitioner. 

AVe submit therefore that the United States Attor¬ 
ney and his assistant were guilty of suppression of 
evidence when they failed to produce these witnesses 
at the criminal trial or to advise counsel for the pe¬ 
titioner that such witnesses were available. 

AVe also submit that the United States Attorney 
and his assistant were guilty of suppression of evidence 
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when they failed to make available to the petitioner 
and his counsel the so-called police incidental. 


We think it is important to call the attention of this 
court to the remarks made by the Honorable Robert 
H. Jackson, Attorney-General of the United States, 
when he addressed the Second Annual Conference of 
United States Attorneys on April 1, 1940. Mr. Jack- 
son, among other things said this: 


“It would probably be within the range of that 
exaggeration permitted in Washington to say that 
assembled in this room is one of the most powerful 
peace-time forces known to our country. The 
prosecutor has more control over life, liberty and 
reputation than any other person in America. His 
discretion is tremendous. He can have citizens 
investigated and, if he is that kind of person, he 
can have this done to the tune of public statements 
and veiled or unveiled intimations. Or the prose¬ 
cutor may choose a more subtle course and simply 
have a citizen's friends interviewed. The prose¬ 
cutor can order arrests, present cases to the grand 
jury in secret session, and on the basis of his one¬ 
sided presentation of the facts, can cause the cit¬ 
izen to be indicted and held for trial. He mav dis¬ 


miss the case before trial, in which case the defense 
never has a chance to be heard. Or he may go on 
with a public trial, if he obtains a conviction, 
the prosecutor can still make recommendations 
as to sentence, as to whether the prisoner should 
get probation or a suspended sentence, and after 
he is put away, as to whether he is a tit subject 
for parol. While the prosecutor at his best is 
one of the most beneficent forces in our society, 
when he acts from malice or other base motives, 
he is one of the worst.*’ 


I 
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In this connection it is also well to quote from Thorn¬ 
ton on “Attorneys at Law,” Volume 2, Section 712, 
page 1120, where we find this: 

“PROSECUTOR MUST ACT IMPARTIALLY. 
—"While it is the duty of a prosecuting: attorney 
to use his best endeavor to convict persons guilty 
of crime, his methods in procuring such conviction 
must accord with the fair and impartial adminis¬ 
tration of justice, and he should see that the ac¬ 
cused receives a fair trial so far as it is in his 
power to afford him one. Here, if anywhere upon 
earth, the benign maxim of the law, that it is 
better than ninety-nine guilty persons should es¬ 
cape than that one innocent man should be pun¬ 
ished, prevails in all its force. The prosecuting 
attorney is a quasi-judicial officer, and he and 
those associated with him should represent public 
justice exclusively, and stand indifferent as be¬ 
tween the accused and any private interest; indeed, 
it has been said that it is as much the duty of 
prosecuting attorneys to see that the accused is 
not deprived of any constitutional or statutory 
rights, as it is to prosecute him for the crime 
with which he is charged. The district attorney 
represents the state, and the state does not seek 
victims—it seeks only equal and impartial justice.’* 

In this connection it is well to refer to some of the 
authorities on the duty of the prosecuting officials in 
this respect. In the case of State r. Slack, GO Ver¬ 
mont -ISO. 38 Atlantic 311 , the Court said: 

“As the public in whose interest crimes are 
prosecuted has as much interest that the innocent 
should be acquitted as that the guilty should be 
convicted would hold it to be the duty of the state 
to produce and use all witnesses within the reach 
of process, of whatever character, whose testi- 
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mony will shed light upon the prosecution under 
investigation, and aid the jury in arriving at the 
truth whether it makes for or against the ac¬ 
cused/’ 

In State r. Osborne, 54 Ore. 2S9, 103 Poe. 62. the 
Court said: 

“Courts as a rule are just and seldom do wrong 
1 unintentionally, but it must be remembered that 
the members thereof are human and accordingly 
are likely to err. It is charged a duty of prose- 
1 cuting attorneys to see that a person on trial is 
not deprived of any of his statutory or constitu¬ 
tional rights as it is to prosecute him for the crime 
' with which he may be charged: but it is a matter 
of common knowledge, and every practitioner at 
the bar will bear witness that the district attorney 
who fully appreciates and practices this self-evi¬ 
dent duty is a rare exception rather than the 
rule. In practice he is usually enthusiastic to 
add one more conviction to his string of legal con¬ 
quests as the counsel for defense may be to clear 
his client.” 

Ill State r. GuUfoijie, 145 Atl. 761. 109 (’nan. 124, 
the Court said: 

“When evidence of different witnesses, intro¬ 
duced by the same party, is contradictory, the 
trier has a right to believe and accept that evi¬ 
dence which it finds to be most credible under the 
! circumstances. The operation of this principle 
is particularly appropriate and salutary in the 
criminal cases where the duty of the representa¬ 
tive of the state dictates that the testimony of 
everv available witness tending to aid in ascer- 
tabling the truth, as the facts relevant to the in¬ 
quiry be laid before the trial court, irrespective 
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of whether it be consistent with the contentions 
of the prosecution/’ 

In People r. Murray, 89 Mielt. 278, 50 Northwestern 
995, 14 LRA 809, 28 Aw. 67. Rep. 294. the Court said: 

“On the contrary when he shows that his consti¬ 
tutional right has been violated the law conclu¬ 
sively presumes that he lias suffered an actual in¬ 
jury. I go further and say that the whole body 
politic suffers an actual injury when constitu¬ 
tional safeguard, erected to protect the rights of 
citizens, has been violated in the presence of the 
humblest or meanest citizen of the state.” 


In People c. Ilartmao, 402 Cleveland 245. 37 Pac. 

154, 42 American Stale Reports 108, the Court said: 

“The defendant charged with crime is entitled 
to certain rights under the Constitution and when 
he has been deprived of any one of them he has 
not. had a fair and impartial trial, to which he is 
entitled, however bad or degraded.” 


In this connection see also People v. Hill. 211 North¬ 
western 39. 230 Mich. 072, and People v. I ’an Vorce. 
240 Mich. 75, 205 North western, pa ye 5. and also Slate 
v. Sea ties, 108 Vt. 230, 184 All. 701, which is a very 
recent case, being decided in 19.*>(>. 


In view of the above cases we submit that it is in¬ 
cumbent upon the prosecuting officials to bring to the 
attention of the court and jury all witnesses to the 
end that justice will be done. In the instant case 
it is plain that the. United States Attorney (Mr. Gar¬ 
nett) and the Assistant United States Attorney (Mr. 
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Robb) had knowledge that a number of persons were 

evewitnesses to the robberv and murder and such tes- 

* •> 

timonv should have been used at the trial. Petitioner 
of course should not be prejudiced by the failure of 
the Government to call such witnesses. 


We believe the very recent case of .Johnson c. United 
States. No. 7442 , decided bv this Court Februarv 2S, 
1940, has some application here. In that case this Court 
said: 


*‘In the circumstances the failure of counsel to 
produce all available evidence in the case involv¬ 
ing life of the accused should not be held against 
him.” 


Citing Sanchez r. State. 100 hid. 235, 157 Northeastern. 
page 1. 


There was a duty on the part of the trial judge 
to make himself available to the jury at all times 
While they were deliberating to the end that they 
could be properly instructed in the law of the case, 
particularly so when the penalty was one of death. 


This point would seem to bo so fundamental that it 
would require no citation of authorities. It is well 
understood that in any criminal case the jury should 
have the right to receive additional instruction from 


the court at any time, and the judge should at all times 
make himself available while the jury is deliberating. 


This, of course, is more important when the case is 


one involving the death penalty. 
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In this case the Record clearly shows that several 
members of the jury were in doubt as to the law ap¬ 
plicable in the case, and most of them were of the 
opinion that only one verdict could be rendered, and 
that was murder in the first degree, which of course 
carried a mandatory death penalty. 

See Record pages 1ST, 254, 2G4, and various other 
instances. 


TVe find in 10 Corpus Juris 1088. Section 2555. the 
following: 

*:■ * 

“It has been held that it is not only the right, 
but the dutv of the Court, to reinstruct on anv 
question of law arising from the facts on which 
the jurv sav tliev are in doubt and on which tliev 
ask further instructions.” 


It was improper for the jury to receive instruc¬ 
tions or information from any source other than that 
authorized by law, which means in open court with 
the petitioner present and consenting. 

The testimony of juror, Israel F. Goode, reveals a 
course of conduct, which if true, made the deliberations 
of the jury* a sham, a fraud and a farce. See Record 
185-211 and 214-23G. 

His testimony was to the effect that he pleaded con- 
stantlv to return to the court room for additional in- 
structions but could not obtain such instructions: the 
request being brought back to the jury room but the 
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judge had departed from the courthouse and could not 
be disturbed. Mr. Goode also made the accusation 
that a copy of the D. C. Code was brought into the 
jury room and has maintained that story consistently, 
both in his testimony before the House Investigation 
Committee and the Habeas Corpus Hearing. 'While 
the other jurors disputed the statement that a Code 
was brought into the jury room there is no dispute 
oh the point that additional instructions were desired 
but could not be obtained. 

1 In this connection it is well also to consider the 
testimony of juror Arthur C. Harman, who was called 
as a witness on behalf of the respondent (R. 301-384). 

' Mr. Harman denied the main points of Mr. Goode’s 
testimony. He was then confronted with his testi¬ 
mony before the House Investigating Committee where 
he had made this statement: 

“There was a request for further instructions 
from the Court which was granted.” 

Mr. Harman was then asked about the following tes¬ 
timony he had given before the House Investigating 
Committee : 

“Congressman Bates: Bv whom? "Who was it 
requested that ? 

Mr. Harman: I was requested to obtain fur¬ 
ther instructions from the Court bv one of the 
jurors by the name of Goode, I think the gentle¬ 
man ’s name was. 

Mr. Shaffer: Was the request made for you to 
get this further information? 

Mr. Harman: Yes. 
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Mr. Shaffer: Or was the request made for 
the jury to go before the Court? 

Mr. llarman: The request was made for me 
to get further information from the Court. 

Mr. Bates: From the Court? 

Mr. Hannan: Yes, and 1 got the deputy to get 
the information.*’ 


The record is replete with instances of such irreg¬ 
ularities and misconduct and there can he no doubt that 
the petitioner's Constitutional rights were violated 
to such an extent that he was denied a fair and im¬ 
partial trial. 


Under the authority of Johnson v. Zerbst a trial 
court is without power to proceed to judgment when 
during the progress of the trial an accused’s Consti¬ 
tutional rights are violated and therefore the accused 
can have relief on Habeas Corpus. 

Tn the very recent case of Johnson r. Zerbst (304 
U. S. 45S) the Supreme Court has laid down the rule 
that where an accused’s Constitutional rights are vio¬ 
lated at a criminal trial, the trial court is without 
power to proceed to judgment and relief can be ob¬ 
tained in a Habeas Corpus proceeding. The Supreme 
Court also in that opinion has broadened the scope 
of a Habeas Corpus hearing. In that case the Su¬ 
preme Court said: 

“The scope of inquiry in Habeas Corpus pro¬ 
ceedings lias been broadened, not narrowed, since 
the adoption of the Sixth Amendment.” 
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And the Supreme Court said this in the same case: 

*‘Tn such an inquiry it would be clearly er¬ 
roneous to confine the inquiry to the proceedings 
and judgment of the trial court (citing Frank r. 
Montnnn, 237 V. S. 30!)) and the petitioned court 
has power to inquire with regard to the juris¬ 
diction of the inferior court, either with respect 
to the subject matter or to the person, even if 
such inquiry * * ' (involves) an examination of 
facts outside of but not inconsistent with the 
record. ’* 

‘‘Congress has expanded the rights of a peti¬ 
tioner for Habeas Corpus, and the effect is to sub¬ 
stitute for the bare legal review that seems to 
have been the limit of judicial authority under 
the common law practice and under the Act of .‘11 
Car. 11, c. 2, a more searching investigation, in 
which the applicant is put upon his oath to set 
forth the truth of the matter respecting the causes 
of his detention, and the Court, upon determining 
the actual facts, is to ‘dispose of the matter as 
law and justice require.* '* 

Of course it will be urged that since the judgment 
has become final that petitioner since these matters 
were not raised on appeal, i< without any redress. 
With regard to this argument the Supreme Court said 
this in the Johnson r. Zcrbsi case: 

“If these contentions are true in fact it neces¬ 
sarily follows that no legal procedural remedy is 
available to grant relief for a violation of con¬ 
stitutional rights unless the Court protect peti¬ 
tioners' rights by Habeas Corpus. Of the con¬ 
tention that the law provides for effective remedy 
for such a deprivation of rights affecting life and 
liberty, it may well be said as in Mooney v. 


27 


han. 294 U. S. 103 , that it ‘falls with the premise’; 
to deprive a citizen of his only effective remedy 
would not only be contrary to the ‘rudimentary 
demands of Justice’ but destructive of the con¬ 
stitutional guaranty specifically designed to pre¬ 
vent injustice.” 


In Frank r. Man gum, 237 V. S. 331, the Supreme 
Court said: 

“The court mav look behind and bevond the 

♦ % 

record to a sufficient extent to test the jurisdic¬ 
tion of the Court and inquire into jurisdictional 
facts whether they appear upon the record or 
not.” 

In the case of In re May field, 141 U. S. 107, the Su¬ 
preme Court said: 

“This Court has held however in a multitude 
of cases that it has power to inquire with regard 
to the jurisdiction of the inferior court either in 
respect to the subject matter or to the person 
even if such inquiry involved an examination of 
facts outside of but not inconsistent with the 
record.” 

In ex parte Siebold, 100 U. S. 371, the Supreme 
Court said: 

“Where personal liberty is concerned the judg¬ 
ment. of an inferior court affecting it is not so 
conclusive but that the question of its authority 
to try and imprison the party may be reviewed on 
Habeas Corpus by a superior court or judge hav¬ 
ing power to award the writ.” 
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In the case of Flans Nielson, petitioner, 131 United 
States 176. the Supreme Court said: 

“The objection to the remedy of Habeas Corpus 
of course would be that there was in force a reg¬ 
ular judgment of conviction which could not be 
questioned collaterally ns it would have to be on 
Habeas Corpus. Hut there are exceptions to this 
rule which have more than once been acted on by 
this court. It is firmly established that if the 
court which renders a judgment has not jurisdic¬ 
tion to render it either because the proceedings or 
the law under which they are taken are unconsti¬ 
tutional or for any other reason the judgment is 
void it mav be questioned collaterallv and a de- 

i * * • 

fendant who is imprisoned under and by virtue of 
it may be discharged on Habeas Corpus citing 
Ex parte Lange, 18 Wallace 163 and Ex parte 
Siebold, 100 T. S. 371.” 

In a very recent case, that of Bowen v. Johnston, 
306 U. S.. page 19, * '* * the latest expression of that 
court in Habeas Corpus proceedings, Chief Justice 
Hughes pointed out that it was necessary to proceed 
by direct attack * * that is by writ of error or ap¬ 
peal, and then said this: 

“But it is equally true that the rule is not so 
flexible that it may not yield to exceptional cir¬ 
cumstances where the need for the reinedv afforded 
by the writ of Habeas Corpus is apparent.” 

Then Chief Justice Hughes said this: 

“But if it be found that the court had no juris¬ 
diction to try petitioner or that in its proceedings 
his constitutional rights have been denied the 
remedy of Habeas Corpus is available.” 
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And then in the same case we find this: 

“It must never be forgotten that the writ of 
Habeas Corpus is the precious safeguard of per¬ 
sonal liberty and there is no higher dutv than to 
maintain it unimpaired.” 

In the instant case Habeas Corpus is the only remedy 
that remains. Petitioner appealed to this court and 
judgment of the court below was affirmed. After 
many months passed and after the judgment had be¬ 
come final the petitioner asked for a new trial on the 
grounds of newly discovered evidence. This? Court 
held it was without power to grant the relief asked. 
The petitioner later applied to this Court for leave 
to file in the District Court a petition for a "Writ of 
Coram- Nobis, but that was denied. Therefore having 
exhausted all other remedies he is clearly entitled to 
relief by Habeas Corpus. 

While the petitioner has urged the above points and 
believes them substantial beyond any question he has 
not abandoned or withdrawn his other assignment of 
error. For instance the error of the court to take a 
firm stand when the prcoeedings of the Habeas Corpus 
hearing were interfered with. This was essential to 
keep the cause of petitioner free from outside inter¬ 
ference and to eliminate prejudice. 

Petitioner also emphasizes the action of the court in 
its ruling with respect to the admission of testimony 
with regard to the libel suit pending. The action of 
the court in this matter was very prejudicial to the 
petitioner. 
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CONCLUSION. 

' It is submitted that petitioner has very definitely 
made out a case calling for relief by Habeas Corpus. 
It is plain that he was not given a fair and impar¬ 
tial trial. It is also plain that the United States At¬ 
torney (Mr. Garnett) and the Assistant United States 
Attorney (Mr. Robb) were guilty of misconduct in sup¬ 
pressing evidence that would have been of great value 
to the petitioner: in fact, there can be little doubt that 
had the jury been given the benefit of the testimony of 
the various evewitnesses and also had made available 
to them the so-called police incidental, the jury would 
not have convicted petitioner. 

As to the suppression of evidence, we find in Murray 
v. Brotherhood of American Yoemcn, 163 Northwestern 
421 , ISO Iowa 626. the Court said: 

“ ‘In a general way the words “Suppression,” 
“Evasion” and “Concealment,” mean to avoid by 
some device or strategy, or the concealment or 
unintentional withholding of some fact which ought 
in good faith be communicated.’ ” 

In Turner v. Avery, 113 Atl. 710. 92 New Jersey 
Equity 473, the Court said: 

“ Suppressio veri as a false pretense is with¬ 
holding the truth when it should be uttered.” 

There can be little doubt that there were irregulari¬ 
ties surrounding the trial of petitioner. This Court 
has the power under Johnson v. Zerbst to grant relief 
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to petitioner, in other words, this Court has the author¬ 
ity under .Johnson v. Zerhst to order a new trial for 
petitioner so that the jury will be given the benefit 

of the testimony of the various eyewitnesses and also 
• % 

the benefit of the so-called police incidental, so that 
they can properly weigh and appraise the value of 
this testimony. Petitioner certainly is entitled to have 
this done. 

For over three vears controversy has raged with 
respect to the .Jordon case. It has been the view of 
most persons that he has been the victim of great 
injustice and that he should have the benefit of a new 
trial to the end that his contentions might be sub¬ 
stantiated. Certainly the public is concerned with the 
proper administration of justice and if this man is 
not guiltv he should be released. 

We have here a very unusual situation—in fact an 
extraordinary one. Petitioner was tried and sentenced 
to death. His conviction was upheld by this court. 

Executive clemency was refused bv the President. 

* * 

“Jordon must die’’ was the final answer. New evi¬ 
dence was uncovered but this court said it was without 
power to give any relief because the judgment had be¬ 
come final. Then a special committee of the House 
of Representatives aroused by the allegation of mis¬ 
conduct on the part of the United States Attorney 
(Mr. Garnett) and his assistant (Mr. Robb) made a 
thorough, painstaking and comprehensive investiga¬ 
tion. As a result of that the President after denying 
relief reconsidered and saved petitioner from the elec¬ 
tric chair. Therefore it logically follows the House 
of Representatives and the President must have been 
convinced that the allegation of misconduct against 
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Mr. Garnett and Mr. Robb were sustained. Otherwise 
the president would not have acted. There is no other 
construction that can be placed upon it. Therefore 
in passing it is permissible to say that the legislative 
and the executive branches of the government have 
come to the assistance of petitioner. In other words 
we can safelv sav that both branches felt that peti- 
tioner did not get a fair trial. Xow in this appeal we 
Submit this matter to the third branch of our govern¬ 
ment—the judicial—for the relief that is so convinc¬ 
ingly demanded. Jordon must go free. 

AYe sav therefore that the order of the District 
Court in discharging the writ of habeas corpus was 
error and it should be reversed. 

Respectfully submitted, 

JAMES J. LAUGHLIX, 
Counsel for Appellant 
(Petitioner below.) 
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In the United States Court of Appeals for the 
District of Columbia 

January Term, 1940 


No. 7601 

Special Calendar 

Thomas Jordon, appellant * 

v. 

Robert E. Bondy. Director of Public Welfare, appellee 


APPEAL FROM THE DISTRICT COURT OF TIIE US IT ED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF CASE 

One division of appellant's brief is entitled “The Case" and 
another, “Statement of the Case/’ That portion designated 
“The Case" is substantially correct. The other part—“State¬ 
ment of the Case’’—purports to be a history of the background 
of the case. The chief fault to be found with this is that it 
contains a great deal of irrelevant matter, and for that reason 
the Court is respectfully referred to the transcript of record 
(which is part of the record in this case, R-102) in Jordon v. 
United States . No. 66S6. and the opinion of this Court in 
that case reported in 06 App. D. C. 309: $7 Fed. (2d) 64. 

For the purpose of determining the basis of this appeal an 
analysis of appellant’s brief discloses the following to be his 
principal complaints: 


(1) That evidence was suppressed at the criminal trial of 
appellant, viz.: 

(a) A police incidental, R-121. 

(b) That the government failed to call the following wit¬ 
nesses at such trial of the appellant: 

F. C. Schneider (R.-ll. 21. 25. 04. 139). 

Dorothy G. Schneider (R-153). 

Mrs. Frank J. Bell (R-(52. 131. 322). 

Clark R. Long (R-156). 

Frances Long (R-160). 

(2) That the trial judge did not make himself available for 
further instructions to the jury during the whole of the time 
that the jury was deliberating. 

(3) That the jury received instructions or information from 
a source other than that authorized by law. 

Although appellant states that he has not abandoned or 
withdrawn his other assignments of error, in fairness the ap¬ 
pellee should not be required to answer the bare assertions 
of appellant, made without any elaboration or citation of 
authority, that he was otherwise prejudiced. 

I 

SUMMARY OF THE ARGUMENT 

I. The appellant failed to show that evidence had been 
suppressed. 

II. The appellant failed to show that the trial judge did 
not make himself available for further instructions to the jury 
during reasonable hours. 

III. The appellant failed to show that the jury received 
instructions or information from unauthorized sources. 

ARGUMENT 

I 

The appellant failed to show that evidence had been 

suppressed 

fhe appellant’s complaint with respect to the suppression 
of evidence will be discussed as outlined above. 
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(a) Police incidental (R-121) 

A police incidental is a record which is kept in each of the 
various police precincts, of all complaints received of violations 
of the law (R-49). 

In the instant case the information contained in the inci¬ 
dental was obtained from the deceased herself (R-52). 

It is this record which appellant states the Government 
suppressed. The record is silent on just how this record was 
suppressed. It is available to anyone and can be obtained 
by the simple process of issuing a subpoena duces tecum. 
There is nothing secret or sacred about a police incidental. 
It is common knowledge that the police keep a record of every 
complaint made of law violations. Moreover, the prosecutor 
would never attempt to put in evidence a police incidental, 
for the simple reason that it would violate the hearsay rule. 
It would be of value to the defense only for impeachment 
purposes: to show that the witness testifying had. on a prior 
occasion, made a different and contrary statement. However, 
in this case even the defense could not have used it. because 
the person making the statement was deceased. These propo¬ 
sitions are so elementary that they need no citation of 
authority. 

Reason itself dictates that it does not follow that, merely 
because the incidental was not produced, it was suppressed. 

(b) That the Government failed to call certain witnesses 

It is charged (appellants brief, page 17) that the United 
States Attorney and his Assistant are guilty of suppression of 
evidence, in that they failed to produce certain witnesses at 
appellant's trial and failed to advise counsel for appellant 
that such witnesses were available. This charge, if true, 
would subject these persons to disgrace and disbarment. 
However, the record is devoid of any evidence to support this 
very serious charge. 

An examination of the record indicates conclusively that 
the testimony of four of the above-named witnesses, if given, 
would at most have been cumulative. 
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F. C. Schneider, one of the witnesses appellant states was 
not produced, testified that he was not positive he could have 
identified anyone (R-16); that he talked to Mr. Robb before 
the trial (R-19) and told him he was doubtful he could 
identify the men (R-20). He also testified that he did not 
get a very good look at the men to describe their general 
appearance: that he “really was not paying much attention 
to them when they came in”: that he did not know a hold-up 
was going on at the time (R-26). He also testified: “I did 
not get a very good view of them that night” (R-7). He 
further testified that he saw Mr. Robb only once before the 
trial (R-14S). and that he gave him a statement containing 
a description of the men. but when he was shown the state¬ 
ment he admitted it contained no description, stating he 
thought he gave a description, but was not sure of it 
(R-149. 150). 

Dorothy Schneider, another witness, stated she did not 
think she could give a definite description of the men (R-154); 
that she did not have a chance to observe one of the men; 
that as well as she could remember, appellant was not one 
of the men (R-154). 

Clark R. Long, another witness, testified and could only 
say that one of the men was tall and the other short; that 
he!could not say accurately how tall they were (R-157); 
that he could not say appellant was or was not one of the 
men (R-15S). 

Frances Long, another witness, testified and could only 
say one was tall and the other short; that she could not say 
appellant was or was not one of the men (R-161-162). 

When the testimony of these persons is compared with that 
given by the witnesses who did testify at the trial, it will be 
observed that their testimony was very much alike and was 
not contradictory in any respect. Their testimony would 
neither have added to nor detracted from the case. In other 
words, those so-called eye-witnesses who did testify—Mildred 
Colt, Carvie Mason. Gertrude Yates, Virginia Bryant—knew 
nothing more than those who did not testify. 


o 


Xo one can escape recognition of the imperative duty of 
the prosecutor to inform the defense of any witness, he does 
not expect to call, favorable to the defendant. But there is 
certainly no duty to inform the defense of all witnesses, he 
does not expect to call, whose testimony is merely cumulative 
or corroborative, and who cannot in anywise be favorable to 
the defendant. Furthermore, there can be no duty when he 
is not even aware of the existence of other witnesses. It must 
be borne in mind that the present counsel for appellant did 
not represent him at his trial, and there is nothing in this 
record to show what his then counsel had done in the way of 
obtaining evidence for the defense of his client. He may have 
known of the existence of these witnesses, but the record is 
silent as to whether or not he requested their presence. More¬ 
over. there is no evidence to show that the prosecutor did not 
advise the defendant of his intention not to call these wit¬ 
nesses. When tiie record is examined as a whole, both in 
this proceeding and in the criminal case, no one would ques¬ 
tion his judgment in not calling these persons as defense wit¬ 
nesses. if he did know of their existence. Moreover, no one 
would question the judgment of the prosecutor in not calling 
them for the Government. 

At early common law the prosecution was compelled to pro¬ 
duce ail witnesses who saw the crime committed. The reason 
for this rule was because the defendant was not permitted to 
have witnesses, and his own lips were sealed from giving 
testimony. 1G Corpus Juris . Sec. 2132. et seq.. page 845. The 
present rule, however, allows the prosecutor great latitude in 
the choice of witnesses, especially where he deems a witness 
to be of no value, such as a witness whose testimony would 
be merely cumulative or corroborative. 

In State v. Strain. 239 Mo. 723; 144 S. W. 427. the defend¬ 
ant was charged with rape. In his appeal the defendant ob¬ 
jected to the failure of the State to call to the witness stand 
certain physicians who had examined the prosecutrix and who 
had been summoned as witnesses. The court held that “The 
State is not required to call witnesses merely for the purpose 
of corroboration." 
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This Court, in Williams v. United States . 57 App. D. C. 253: 
20 Fed. (2d) 269. recognized and approved the present-day 
rule. In this case the defendant assigned as error the refusal 
of the trial court to require tlie District Attorney to call as a 
witness one whose name was indorsed on the back of the in¬ 
dictment and who had been subpoenaed by the Government 
as a witness. The Court said: 

* * * There is no obligation resting upon the Dis¬ 
trict Attorney, in the trial of a defendant indicted for 
murder in the second degree, to call a witness, under 
subpoena for the prosecution to ic.-tiiy. * * * 

In the ordinary criminal trial, the District Attorney 

I v 

is entitled to pursue and elaborate his theory of the 
case, and to exercise his own judgment as to the wit¬ 
nesses to be called. In determining what testimony 
1 shall be adduced, his judgment is not to be challenged 
or interfered with, so long as the rules of evidence and 
procedure are complied with, and there is nothing in 
either which required the District Attorney in the 
present case to call a particular witness to testify 
merely because his name was indorsed upon the 
indictment. 


In Sanford v. United Stales. 69 App. D. ( 
(2d) 325. this Court followed its earlier decisi 
Hants case, by stating: 


’. 46: 98 Fed. 
on in the Wil- 


* * * there is no merit to the point that the 

Government was required to call all the witnesses it 
summoned. 


In Cummings v. United States (9th Circuit). 15 Fed. (2d) 
168. tlie Court said: 


We know of no rule of law “that it i< incumbent upon 
a party to a lawsuit to produce all witnesses cognizant 
with the facts.’* Such a rule would impose upon a 
party the burden and expense of producing cumulative 
testimony, and of every witness, however slight his 
knowledge of the facts might be. There is no showing 
that the witness referred to was available, and it was 


( 

entirely proper for the government to rely upon the 
testimony introduced, which was abundant, without 
going to the expense of searching for and producing 
such witness. 

Li Love v. United States (9th Circuit). 74 Fed. (2d) 9S8. 
the court, following the earlier case of Cummings v. United 
Stales, held ‘‘the Government was not required to produce all 
the witnesses against the defendant/’ 

With respect to the witness. Mrs. Frank J. Bell, appellant 
asserts that her testimony would have been admissible under 
the res gestae rule. 

The law is well settled that declarations of a victim of 
homicide are only admissible when made in extremis. Assum¬ 
ing. arguendo, that any statements made to Mrs. Bell by the 
deceased would have been admissible, there is nothing in the 
record to indicate that her failure to testify prejudiced the 
appellant. The appellant made no offer or tender of proof to 
show prejudice or to show what connection her testimony 
would have had with the charge of suppression of evidence, 
when objection was made to her testimony. When the Court 
requested counsel to state what he wanted to ask (R. 324). 
he replied: “I want to ask her to relate the substance of her 
conversation, or at least what Mrs. Jaynes told her. as to 
the physical make-up of the person who shot her. and certainly 
Mrs. Jaynes would be in the best position to say who shot 
her.” Obviously counsel did not know what the testimony 
of the witness would be. There is nothing in the record to 
tell us what Mrs. Bell would have testified to if the Court 
had permitted her to testify. Therefore, there is nothing for 
this Court to rule upon to determine whether or not her 
conversation would have been admissible as part of the res 
gestae. Neither does the record show, and there was also no 
tender of proof in this connection, in what manner her testi¬ 
mony would have been relevant to the issue in this proceeding, 
namely, suppression of evidence. Herencia v. Guzman. 219 
U. S. 44; Price v. United States (5th Circuit). (>S Fed. (2d) 
133; Rettich v. United States (1st Circuit), S4 Fed. (2d) 1 IS. 
Moreover, the record does not disclose that the prosec uor 

” 27004—*0 - 2 
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even knew of the existence of Mrs. Bell prior to the trial. 
Likewise, there is nothing in the record to indicate that the 
prosecutor knew of the existence of the other witnesses, with 
the exception of F. C. Schneider, prior to the trial. In fact, 
the record affirmatively shows that he talked to these wit¬ 
nesses for the first time, with the exception of F. C. Schneider, 
after the trial (R. 15”). 63. 138. 159. 102. 108. 169. 170). 


The real point involved with respect to all these witnesses is 
not whether there was other evidence in the case, but the 
question is whether there was evidence, available to the prose¬ 
cutor. which was deliberately suppressed and which thereby 
prejudiced the appellant. 

Conceding, for the purpose of argument, that the prosecutor 
knew, prior to the trial, of the existence of all of the above- 
named witnesses, can he properly be charged with suppression 
of evidence when those witnesses are of no value and when 
their testimony is merely corroborative? Next, is he to be 
charged with suppression of evidence, even when he has no 
knowledge of their existence? As the court stated in People 
v. Karatz. 365 Ill. 255: 5 N. E. (2d) 842. the fact that the 
prosecutor did not call certain supposed witnesses did not mean 
he was guilty of suppressing evidence so as to entitle the 
defendant to have his conviction set aside. 

The only conclusion that can be reached is that the charge 
of suppression of evidence is without any foundation whatso¬ 
ever. that the appellant was not prejudiced in any manner 
because of the failure of these witnesses to testify, and that, 
after considering the whole record of both proceedings, one 
can only say. in the language of this court (Jordon v. U. S.. 
supra): 


Enough has been said, we think, to show that ap¬ 
pellant could neither have been charged with the 
murder, nor convicted of the murder, except for his 
own statements * * * 

On the whole case, we think, there can be no shadow 
of doubt that appellant committed the robbery, and 
in the act of committing the robbery, fired the fatal 
shot. 
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II 

The appellant failed to show that the trial judge did not 
make himself available for further instructions to the jury 
during reasonable hours 

Again the appellant makes a nebulous and elusive charge 
for which there is absolutely no basis. In his brief he makes 
no reference to the record to support his charge that the judge 
did not make himself available for further instructions to the 
jury. His only reference to the record is when he asserts that 
the record clearly shows that several members of the jury were 
in doubt as to the law applicable in the case. This proposi¬ 
tion was before the Court in the appeal from the verdict and 
was passed upon by this Court in its opinion. Moreover, 
appellant cites no authority, and apparently expects this Court 
to pass upon his bald statement that the judge did not make 
himself available. 

The appellant undoubtedly bases his claim on the testi¬ 
mony of one juror. Israel F. Good. who. as the record will 
show, was. time and time again, discredited. 

The record will show that the jury began its deliberations 
about noon on a Thursday and returned with its verdict the 
following day. shortly before noon. The record further shows 
that the only time when a request was made to have the judge 
further instruct the jury was late in the afternoon or evening, 
when the judge had returned to his home. There is nothing 
in the record, however, to show that the juror Good, or any 
other juror, requested further instructions from the judge 
during the following morning. 

Richard I. Everett, one of the jurors, testified that he re¬ 
called a request for additional instructions by Mr. Good: that 
the foreman spoke to Mr. Upperman (the deputy marshal in 
charge of the jury), and that he (Upperman) came back and 
said the judge had gone: that it was late in the evening (R. 
254): that he recalled it mentioned they would have to send 
home for the judge (R. 255); that he was not quite sure 
whether Mr. Good renewed his request later (R. 256). 
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Frapcis L. Goodwin testified that he had no recollection of 
any request having been made for additional instructions (R. 
247. 24S). 

Jacob Horowitz testified that he thought one or two of the 
jurors asked for additional instructions, but he was not sure; 
that he did not think that he asked for any additional in¬ 
structions (R. 355): that he could not say positively whether 
Mr. Good asked for additional instructions; that he remem¬ 
bered the request for additional instructions having been made 
only once (R. 356). 

Charles S. Lewis testified that only one juror asked for in¬ 
structions. and that was Mr. Good: that he did not think that 
any other juror asked for instructions: that he did not remem¬ 
ber the time when the request was made, and when asked 
how long it was after they went to the jury room that the 
request was made, he stated: “We discussed there for a good 
long while, but the time I could not give you" (R. 282): 
that he did not know how many times Mr. Good made the 
request for additional instructions (R. 283). 

Eugene F. Mitchell testified that he recalled a request hav¬ 
ing been made for additional instructions by Mr. Good: that, 
as nearly as he could recall, the request was made after dinner 
that night, and that no request had been made before that: 
that he did not remember any other juror asking for instruc¬ 
tions (R. 385. 386). When Mr. Mitchell was asked if there 
was a request made by Mr. Good or anyone else later on that 
evening, he replied: “Well, the only request was made by Mr. 
Good, at that time.” He stated further that he did not 
remember any request having been made by anybody next 
morning (R. 3S7). 

Bradshaw B. Pearson testified that he believed it was around 
10 pr 11 o’clock at night when a request was made for addi¬ 
tional instructions (R. 263): that it was before they went to 
the hotel, but after they had had dinner; that he recalled Mr. 
Good having made a request, but could not recall any others 
(R. 264); that the marshal told him (the foreman) that it was 
getting pretty late to call the judge, just for instructions, and 
they should go ahead, and call him in the morning (R. 266). 
When the witness was asked whether or not a request was 
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made more than once for instructions, he replied: “No; they 
only asked him once that night, and they did not ask him in 
the morning for any instructions from the judge, when we 
came back the next morning" (R. 275). 

Frederick A. Raulin testified that he recalled there was one 
juror who wanted additional instructions, and that was Mr. 
Good; that he did not recall the time, that it could have been 
3 in the afternoon or S in the evening (R. 349); that he would 
not say what time it was. whether it was before or after supper 
(R. 351); that he did not recall either Mr. Good or anyone 
else asking for additional instructions the following morning; 
that he did not at any time ask for additional instructions 
(R. 352). 

G. Leslie Schafer testified that he thought Mr. Good asked 
for instructions, and felt pretty sure there were not any other 
jurors who asked for instructions: that it was in the evening, 
before they went to the hotel, but he could not fix the approxi¬ 
mate time (R. 35S); that he did not recall Mr. Good making 
any other requests for instructions. 

Edward F. Skinner testified that he thought that he was 
one of the jurors who wanted additional instructions, that 
he knew Mr. Good was one of them, and he thought Mr. 
Everett was another (R. 342); that no one asked for instruc¬ 
tions before lunch of the first day; that the first time any 
request was made for instructions was before they went to the 
hotel for supper, around 5 or 6 o'clock (R. 343); that there 
was no request for instructions the next morning (R. 345). 

Arthur C. Harman, foreman of the jury, testified that he 
recalled a request having been made for additional instructions 
by Mr. Good; that no other juror made a request; that the 
request had been made after they had dinner in the evening 
(R. 365); that Mr. Good made no further request that evening 
(R. 366); that he did not think there was any request for 
instructions the next morning (R. 367). 

This record indicates clearly and conclusively that the re¬ 
quest for instructions was made at a time after regular court 
hours. There is no question that a judge should make him¬ 
self available for further instructions during reasonable hours. 
In any event the jurors could, if they so desired, have made a 


12 


request the following: morning, but did not see fit to do so. 
and there is absolutely no evidence whatsoever that the judge 
was not available the following morning. Even though the 
judge may not have been available during reasonable hours, 
it is not conceded that this appellant would be entitled to 
any relief by way of a writ of habeas corpus. It is further 
not conceded that the case of Johnson v. Zerbst . 304 U. S. 45S, 
or any of the other cases cited by the appellant, go so far as 
to declare void the conviction in a case where the judge is 
not available during reasonable hours. 

Ill 

The appellant failed to show that the jury received instruc¬ 
tions or information from unauthorized sources 

The charge that the jury received information or instruc¬ 
tions from unauthorized sources is equally without any merit, 
as the other two. This charge is also predicated upon the 
testimony of the juror Israel F. Good. Appellant states that 
Arthur C. Harman, the foreman, denied the main points of 
Mr. Good’s testimony. That is not even the half of it. be¬ 
cause Mr. Good’s testimony is unsupported by any corrobo¬ 
ration at all. and his accusations arc denied by all of the other 
jurors. 

Appellant, in. his brief, takes occasion to cite as corrobora¬ 
tion of his accusation that the jury received unauthorized in¬ 
formation. a colloquy which allegedly took place between two 
Congressmen and the juror Harman, which appears on page 
367 of the record. However, in the preparation of his brief, 
appellant should have turned to the next page of the record, 
where is found an explanation of what was meant by the use 
of the word “information.” On page 368 of the record the 
examination continues as follows: 

Q. Did you say that? 

A. I had reference to asking Mr. Upperman if we 
could have further instructions, as I told you. 

Q. From the Court? 

A. Yes. 
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Q. You told this committee that you got them from 
the Court. 

A. The instructions that came back were what I had 
in mind. I told you: “The judge had left the building, 
and they had not been able to contact him at his 
home.’’ 

Q. Did you get instructions from the Court? 

A. No. 

Q. Well, is what you have said here this morning 
correct ? 

A. To the best of my recollection: yes. sir. 

Q. Will you tell us what it was you told the House 
committee in reference to that? 

A. There is something in there. I was told that is 
what I said. That is not at all complete, and I could 
not even tell what it had reference to. 

Q. When you went there, were you hurried in your 
testimony? 

A. Well. I was—naturally, being called before a Con¬ 
gressional committee. I was a little- 

Q. I mean, did they try to hurry you in and hurry 
you out? 

Mr. Wilson. Let him explain. 

The Witness. They seemed to be in a hurry to get 
the thing over with. 

It will not suffice to settle this question by stopping here 
without an examination of what the other jurors had to say 
about the matter. 

Richard I. Everett testified as follows: 

Q. Do you recall, Mr. Everett, whether anything was 
brought into that jury room? 

A. Nothing, to my knowledge. 

Q. Do you know anything about a copy of the Dis¬ 
trict Code that was brought into the jury room? 

A. It was not brought into the jury room (R. 253). 
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He further testified: 

Q. Do you recall. Mr. Everett, when you filed out of 
the jury room at any mealtime, that you saw a copy 
of the ('ode or a book on a table, or anything? 

A. I saw the copy of the Code the next morning after 
the trial was over. 

By the Court: 

Q. You did not see any copy of the Code while the 
jury was deliberating? 

A. No. (R. 257.) 

Redirect examination by Mr. Laughlin: 

Q. Mr. Everett, did Deputy Marshal Upperinan ever 
enter the jury room? 

A. Hedidnot (R.259.) 

Francis L. Goodwin testified: 

Q. Do you recall that, while you were in the jury 
room. Mr. Goodwin, a copy of the District Code was 
brought into the jury room? 

A. I have no such recollection (R. 247). 

Cross-examination by Mr. Krouse: 

Q. Mr. Goodwin, do you recall, on any occasion, while 
going to or from a meal, while you were on the case, 
that you yourself stopped somewhere in the hall, at a 
table, picked up a copy of the District Code, and read 
it. together with another juror? 

A. You mean during the trial? 

Q. Yes. 

A. Definitely, no. 

Q. During your deliberations? 

A. No. 

Q. Do you recall having any such conversation with 
Mr. Everett while going to or from a meal., and stopping 
in the hall and looking at a Code? 

A. No such transaction transpired. 

I 

Q. Do you recall Mr. Everett's saying he did not read 
the Code, and wanted to look at it then? 


A. I have no recollection of any statement like that; 
no (R. 250). 

By Mr. Laughlin: 

Q. In other words, Mr. Goodwin, you don’t know, 
one way or the other? 

A. I didn’t see any Code book in the jury room. 

Jacob Horowitz testified: 

Q. Mr. Horowitz, during your deliberations as a juror 
in that case, can you tell us whether or not. at any time, 
a copy of the District of Columbia Code or any other 
book was brought into the jury room? 

A. Not to my recollection; no, sir. 

Q. Do you recall, at any time while you were either 
going to or coming from lunch, stopping in one of the 
corridors or halls of this courthouse, at a table, and 
looking at a copy of the District of Columbia Code? 

A. No. sir. 

Q. Do you recall any of the other jurors doing that? 

A. No. sir (R. 354). 

Charles S. Lewis testified: 

Q. Do you recall any book being brought into the 
jury room? 

A. There was no book brought into the jury room. 

Q. Do you know whether there were papers of any 
kind brought into the room? 

A. The only paper that was in the jury room was the 
paper we taken out as we came into the jury room. 

Q. The foreman had that paper? 

A. Yes. 

Q. You saw no book or anything in the jury room 
when you got into the room; is that right? 

A. There was nothing on the table at all but some 
pencils and paper (R. 2S3). 

Cross-examination by Mr. Ivrouse: 

Q. Do you recall, any time while you were going to 
or coming from a meal. Mr. Everett, stopping in the 
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hall, at a table, picking up a book, saying “I haven’t 
seen this before.” and two or three of the jurors looking 
at it and reading it? 

A. Now. going through this hall, there is no table 
(R. 284). 

Eugene F. Mitchell testified: 


Q. Mr. Mitchell, during your deliberations as a 
juror in that case, can you tell us whether or not a 
copy of the District Code or any other book of any 
kind was brought into the jury room by any person? 

A. I didn’t see any. 

Q. (’an you tell us whether or not. either while you 
wore going to lunch or coming from lunch, at any meal, 
any jurors had occasion to stop in the hall or corridors 
of the courthouse building, and examine a copy of the 
Code or any book? 

A. Not so far as I know (R. 384). 

Q. Mr. Mitchell, to vour knowledge, at anv time dur- 
ing the deliberation, (lid the deputy United States 
marshal who was in charge of the jury in the case 
deliver to the jury any verbal instructions on the case; 
that is. on the law of the case? 

A. It is my recollection that we requested the 
marshal to find out from the judge if it was possible 
for u< to have more information regarding the charge, 
and hr returned with the information that the judge 
had gone home and could not be disturbed. 

Q. But he didn't transmit any verbal instructions 
him?.-If. on the law. to the jury? 

A. No. sir (R. 383). 8ee also R. 3S7. 


Bradshaw B. Pearson testified: 


Q. Is there anything wrong with any part of that 
statement, now. as far as your recollection goes? 

A. Well. 1 will sav that that book was not brought 
in that room—any book like the one that you showed 
me here. I will say that I did not see Harman go out 
in the hall and talk to the deputy (R. 274). 
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Bv Mr. Krouse: 

V 

Q. What did he tell you about it? 

A. I suppose he had reference to that paper. He 
asked me was I going to change my testimony and say 
that that Code book was not brought in the Court— 
in the jury room; and I will take an oath that I have 
never seen that book until T saw it in the District 
Attorney's office, a book like that. 

Q. What did you tell Mr. Good? 

A. That is just what I told him. 

Q. That you would take an oath that you never saw 
a Code book in the jury room? 

A. Yes. sir; and the book that I had reference to. 
and that was that paper. I called it a book. If it was 
brought in there. I didn’t see it. and I surely would 
have seen it (R. 279). 


For the information of the Court, it should be stated that 
the paper or book to which the witness refers in his testimony 
happened to be the indictment which the jurors take with 
them to the jury room. In this connection, see pages 268. 
269. 270. and 274 of the record. 

Frederick A. Raulin testified: 


Q. Air. Raulin. during your deliberations as a juror 
in this case, can you tell us whether or not a copy 
of the District of Columbia ( ode was brought into the 
jury room at any time by anyone? 

A. I don’t recall any Code book being brought into 
the jury room. 

Q. Do you recall whether Mr. Harman, at any time 
during your deliberations, left the jure room, closed 
the door behind him. and stayed out in the hall for as 
long as two or three minutes? 

A. I don’t recall any such incident. 

Q. Mr. Raulin. do you recall, at any time while you 
were either going to or coming from lunch or another 
meal, during your deliberations, having stopped in one 
of the corridors or halls of the courthouse, at a table, 
and looked at a copy of the District of Columbia Code? 


io 

A 

i 

A. I am sure we did not do that (R. 34S). 

0. Could vou sav now that there was no book in 

V v to 

the room? 

Q. Could you say positively that there was no Code 
book in that jury room? 

A. Absolutely not (R. 350). 

G. Leslie Schafer testified: 

Q. Mr. Schafer, during your deliberations as a juror 
in that case, will you tell us whether or not. at any 
time, a copy of the District of Columbia Code or any 
book of any kind was brought into the jury room by 
any one? 

A. No. sir: there was not. 

Q. Do you recall, at any time while you were either 
going to or from a meal during the deliberations, 
stopping in the hall—or any other jurors stopping in 
the halls or corridors of this courthouse—and examining 
a copy of the Code, on a table? 

A. Well. I know I didn't, and I didn’t see any others 
(R. 357). 

Q. One other thing: During your deliberations, can 
you tell us whether or not the foreman at any time 
loft the jury room, closed the door behind him. and 
stayed in the hall for two or three minutes? 

A. No. sir: not that 1 know of. 1 don’t think that 
he did (Ii. 35S). 

Cross-examination by Mr. Laughlin: 

Q. But you say you are positive no Code was 
brought into the room? 

A. Yes. sir; I am positive (R. 359). 

Q. Did you see any books of any kind being brought 
into the jury room. Mr. Schafer? 

A. No. sir. There were no books in there. The 
paper that was given to us when we went in was all 
that I recall, whatever you call it (R. 300). 

Edward F. Skinner testified: 

Q. Mr. Skinner, during your deliberations in that 
case. I will ask you if at any time a copy of the Dis- 
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trict of Columbia Codr was brought into the jury room 
by any person. 

A. No. sir. 

Q. Mr. Skinner, do you recall, at any time during 
vour deliberation, while vou were either going to or 
coining from a meal, having stopped in the hall or the 
courthouse building, at a table, to look at a copy of the 
District of Columbia Code? 

A. We did not (R. 341). 

By Mr. Laughlin: 

Q. You said that you did not see any Code in the 
jury room? 

A. Absolutely none. 

Q. Did you see any kind of book in there? 

A. No. sir (R. 343). 

Arthur C. Harman testified: 

Q. Mr. Harman, during your deliberations as a 
juror, will you tell us whether or not at any time a 
copy of the District of Columbia Code or any other 
book was brought into the jury room by any one? 

A. It was not. 

Q. Can you tell us whether or not. on any occasion 
while you were either going to or coming from lunch, 
during your deliberations, you stopped in one of the 
halls or corridors of this courthouse, at a table—either 
you or other jurors—and looked at a copy of the Dis¬ 
trict of Columbia Code? 

A. Not while the trial was in process; no. 

Q. Mr. Harman, at any time during your delibera¬ 
tions. did you leave the jury room, close the door be¬ 
hind you. and stay out in the hall for two or three 
minutes? 

A. I did not (R. 361). 

Q. Mr. Harman, during your deliberations, can you 
tell us whether a deputy marshal or any other person 
came to the jury room and gave you oral instructions 
in connection with the case? 

A. No (R. 362). 
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John B. Uppcrman. a former Deputy United States Marshal, 
who had charge of the jury in the case of this appellant, 
testified: 

Q. Mr. Upperman, do you recall one of the jurors 
who acted as foreman, asking you for a copy of the 
District Code? 

A. I don't recall anything like that happening, at 
all, sir. 

Q. Can you tell us whether or not. in response to an 
inquiry—either in response to an inquiry or otherwise— 
you took a copy of that District Code to the jury room? 

A. Postitiveiy. no (R. 392). 

Q. Mr. Upperman. did you. at any time during the 
deliberations of that jury, undertake, you yourself, to 
give any instructions on the law. to the jury? 

A. Mr. Krousc. that is ridiculous. 

' Q. You mean by that, you didn’t do it? 

A. 1 mean 1 would not be capable of doing it. I 
hate to admit it in court, but I have just a grade school 
education, and that would have been beyond my limit, 
to do anything like that (R. 393). 

Cross-examination by Mr. Laughlin: 

Q. Now. Mr. Upperman. you say you are certain 
that no copy of the Code was brought into the jury 
room? 

A. Mr. Laughlin. that would have stood out in my 
mind like a monument. No; it didn’t. 

Q. Or a book of any kind? 

A. I didn’t let any books go into the jury room at 
anv time, no matter what thev were. 

V V 

Q. Well, whether you let it in or not. Mr. Upperman, 
do you know whether a book came into the jury room 
at any time in this Jordon case? 

A. No (R. 395). 

The twelfth juror. Mr. Blomquist, could not be located by 
either of the parties. 

In the face of this overwhelming evidence, the appellant 
asks this Court to rule that the Court below erred in holding 


that the jury did not receive any instructions or information 
from unauthorized sources. Xo further comment is necessary, 
therefore, and it would be a waste of words to argue what the 
effect might be if the jury had received unauthorized instruc¬ 
tions or information. 

CONCLUSION 

In conclusion, it is only fair that this Court should be aware 
of the motive or the reason for this proceeding. Was the mo¬ 
tive to obtain for this appellant another trial, or a fishing 
expedition to seek evidence or a defense in certain private liti¬ 
gation? The Court may draw its own conclusions from the 
record. 

For some reason that is not clear, one John M. Holzworth, 
who had injected himself into the hearing of this case from 
time to time, was called as a witness (R. 33, 34, 214. 293. 370. 
371). It appears that after the verdict Holzworth and the for¬ 
mer juror Good, who had something in common, namely, the 
Jordon ease, became friendly (R. 229. 230). Holzworth sub¬ 
sequently wrote an article on the Jordon case for the 
McFadden Publications (R. 295). which resulted in a libel 
suit against McFadden by the District Attorney (Hon. Leslie 
C. Garnett) and his Assistant (Roger Robb. Esq.) (R. 296). 
At the time of the hearing in this case, the libel suit had not 
yet been tried (R. 296). Good and Holzworth collaborated 
regarding the Jordon case (R. 2S8. 289). During the hear¬ 
ing. Good made telephone calls from the office of present 
counsel in connection with this case (R. 286). The record also 
shows that McFadden Publications had paid present counsel 
money in connection with the Jordon case (R. 297). It ap¬ 
pears that the article written by Holzworth was investigated 
before publication, by a Mr. Strobel. an attorney for McFad¬ 
den Publications (R. 296. 297). During the hearing of this 
case Strobel was present in the courtroom (R. 291). The rec¬ 
ord also reflects that Mr. Good and Mr. Strobel and present 
counsel dined and discussed together this case (R. 291) the 
same night that Good made a telephone call from the office of 
present counsel to one of the jurors. Pearson, reporting on the 
testimony of juror Goodwin, during which he tried to have 


Pearson testify to something that Pearson apparently did not 
consider to be true (R. 2$b). Sec also R. 270. 

If the motive was to place this appellant again in the 
shadow of the electric chair, then he was ill advised. On the 
other hand, if the motive was some selfish interest other than 
that of the appellant, then there has been an abuse of the 
process of the Court. 

There is no more basis for this appeal than there was 
for the filing of the original proceeding, in which a former 
District Attorney and his Assistant have been maligned and 
unjustly accused of shocking misconduct. 

This case was tried below and is being argued in the briefs 
upon the assumption that Johnson v. Zcrbst . supra, would 
authorize the granting of habeas corpus if there had been 
willful suppression of evidence by the District Attorney. 
Appellee has not seen fit to debate this legal proposition be¬ 
cause the evidence is all one way that there was no such 
suppression in fact, either willful or otherwise. The legal 
question remains unanswered as to whether the above- 
mentioned Supreme Court decision authorized the institution 
of this suit in the first instance. 

Respectfully submitted. 

Edward M. Curran. 

United States Attorney. 

Allen J. Ivrouse. 

Assistant United States Attorney. 
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In the brief filed by appellee three points are stressed: 

1— The appellant failed to show that evidence had been 
suppressed. 

2 — The appellant failed to show that the trial judge did 
not make himself available for further instructions to 
the jury during reasonable hours. 

3— The appellant failed to show that the jury re¬ 
ceived instructions or information from unauthorized 
sources. 

"With respect to the first point it suffices to say that the 
matter of suppression of evidence can only be determined 
In 


o 


after a perusal of the entire record. The appellee does 
not and cannot justify the failure of the government to 
call as witnesses the persons who would have the most 
intimate knowledge of the facts of the crime. And while 
we are on this vital point it is permissible to inquire how 
the appellant could conclusively justify his contention as to 
suppression of evidence when we were unable to determine 
what this evidence was. It will be seen that due to consistent 
objections interposed by the appellee at the hearing in the 
District Court we were unable to find out just what this 
suppressed testimony would develop. It certainly did im¬ 
press a legislative committee of the House of Represen¬ 
tatives and the President of the United States. When so 
many persons and so many agencies felt that justice had 
been outraged as happened in this case then any reasonable 
man must hesitate and pause and consider well as to whether 
appellant had a fair trial. When the charges and counter¬ 
charges have appealed so strongly to others then we should 
approach this problem with an open mind—to reason with 
others and to be reasoned with and consider well as to 
whether reason and justice is not on the side of appellant. 
We cannot overlook what the Supreme Court has said in 
/>< ///( /' v. United States, 29.") United States 79: 

“The United States Attorney is the representative 
not of an ordinary party to a controversy but of a 
sovereignty whose obligation to govern impartially 
is as compelling as its obligation to govern at all: 
and whose interest therefore in a criminal prosecu¬ 
tion is not that it shall win a case but that justice shall 
be done. As such he is in a peculiar and very definite 
sense the servant of the law, the twofold aim of which 
is that guilt shall not escape or innocence suffer, lie 
may prosecute with earnestness and vigor—indeed he 
should do so. But while he may strike hard blows he 
is not at liberty to strike foul ones. It is as much his 
duty to refrain from improper methods calculated to 
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produce a wrongful conviction as it is to use every 
legitimate means to bring about a just one.” 

With respect to the second point—that is the availability 
of the trial judge it is submitted that as long as the jury is 
deliberating the court should make itself available for 
further instructions, or upon application for further in¬ 
struction if for any reason the court is not available the 
jury should be excused from further deliberation until 
the court is in a position to give the instructions. 'When 
the trial judge went to his home the jury was still in the 
jury room deliberating. Was there any instruction as to 
what the jury should do in the event a verdict was reached 
in the absence of the court ? If not what action could the 
jury have taken? When the trial judge left the court room 
did the court order the jury to be locked up for the night ? 
In the absence of an order of the court who would have 
authority to allow the jury to leave the jury room after it 
had been directed by the court to go to the jury room and 
determine its verdict ? The evidence and record shows that 
throughout the trial the jury was taken to a hotel for the 
night and to a restaurant for its meals. THERE ARE NO 
UNREASONABLE HOURS WITH RESPECT TO THE 
COURT BEING AVAILABLE DURING THE DELIB¬ 
ERATIONS OF A JURY. Technically the court was in 
session while the jury was deliberating. There can be no 
question that the trial judge should have been available at 
all times. 

With respect to the third point a reading of the record 
will surely disclose that there were irregularities in the 
jury room. The question arises why was juror Goode so 
insistent that there was misconduct in the jury room. What 
would be his motive? Of >iimr-r thn i-~ fry'”"' ** 
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argument falls with the premise. It must be remembered 
that the record shows and cannot be disputed that Mr. 
Goode made complaint to the trial judge the first court day 
after the verdict was returned. lie did not know Mr. 
llolzworth at that time. In fact Ilolzworth did not figure 
in the Jordon trial until long after the trial had been con¬ 
cluded. There is no doubt about that. We must then in- 

i 

<iuire what would be Mr. Goode’s motive in making an alle¬ 
gation that there were irregularities in the jury room if 
such was not the case. Can the appellee assign any reason 
whv this accusation was made bv Mr. Goode. This must 
appeal to any reasonable person. 

Passing then from the dominant note of appellee’s con¬ 
tentions—such as suppression of evidence and irregulari¬ 
ties in the jury room we pass then to a more serious one— 
and the reason for this reply brief. At page 21 of appellee's 
brief we find this: 


‘‘In conclusion it is only fair that this Court should 
be aware of the motive or the reason for this proceed¬ 
ing. Was the motive to obtain for this appellant an¬ 
other trial or a fishing expedition to seek evidence or 
a defense in certain private litigation ? The court may 
draw its own conclusions from the record.” 


And at page *22 of appellees' brief we find this: 

“If the motive was to place this appellant again in 
the shadow of the electric chair, then he was ill ad¬ 
vised. On the other hand if the motive was some 
selfish interest other than that of appellant then there 
has been an abuse of the process of the court.” 

These statements are unwarranted, unjustified andTe p r o - 
hinnibfr*. The appellee well knows that appellant objected 
strenuously to any testimony as to the private litigation 



pending in Xew York. It was felt that it had no part in the 

habeas corpus hearing. Appellee injected this matter into 

the ease and now must accept the consequences. In fact 

appellant contends that the court below committed error 

when after opening the door to testimony as to this private 

litigation it refused to permit appellant to explore the 

matter fullv. 

* 


Now what are the facts. There was an article appearing 
in a certain magazine in December, 1937, accusing the for¬ 
mer United States Attorney (Mr. Garnett) and his assist¬ 
ant (Mr. Robb) of gross misconduct. Both Garnett and 
Robb felt thev had been wronged bv this article and filed 
suit in the Supreme Court of New York County. The suit 
was filed against Macfadden Publications. Of course Mac- 
fadden Publications were interested in Jordon and are 
now interested in Jordon because thev believe him innocent. 
Of course it is only natural that that company would follow 
with interest Jordon's bid for freedom. 


Counsel for appellant has said consistently that the alle¬ 
gation of misconduct is directed entirelv toward Mr. Gar- 
nett and Mr. Robb. In fact it has been so stated in the 
brief and in certain correspondence with the former United 
States Attorney (Justice Pine) and with Mr. ‘Wilson, 
formerly Assistant United States Attorney who repre¬ 
sented appellee vigorously at the habeas corpus hearing. 
Xow the allegation is made by appellee that counsel for 
appellant has in fact used appellant as a guinea pig in the 
laboratory of judicial experimentation. If the appellee 
will take the time to inquire he can find with very little 
investigation appellant's present counsel began Jordon’s 
battle for full freedom many, many months before he ever 
heard of the Macfadden Publications, Mr. Struble or any 
Garnett and Robb lawsuit. 
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Noiv what are the facts. As already stated Garnett and 
Robb fe!t that they had been grievously wronged by the 
publication of the article and instituted a suit for damages. 
In dm* course of time the ease'"came on for trial. The trial 
lasted almost three weeks and in an atmosphere certainly 
not unfriendly t<* the plaintiffs. At the trial Garnett and 
Kohl) testified in minute detail and were given the oppor¬ 
tunity to outlinetheir contentions fullv. The record of the 
•> v • ■ . 

trial wiJJ-sdiow that Garnett was confronted with the in¬ 
vest ieaf ion conducted l>v the House District Committee of 
the House of Representatives in 1 OMo at the conclusion of 
which lie earned the dubious distinction of being the onlv 
United States Attorney in the history ,of the District of 
Columbia declared unlit bv legislative e&iet. . J 

As has been already stated Garnett am! "Robb testified 
fully. The jury had an opportunity to observe their 
demeanor upon the witness, stand,—*do weigh carefully and 
appraise fully their stories. vTheir case was fully and 
ably 1 argued by ony.of mosjt-not able members of the bar and 
the jury was ftarefullyAUTid fully instructed. Then what 
happened. r P5TK JUftY FOUND IN FAVOR OF THE 
M ACFADDEN IMBRICATIONS. In other words the jury 
found that Garnett and Robb had not been wronged. Or it 
might be stated in another way that the jury foundytbat the 
matters contained in the article were true aud that -evi¬ 
dence had been suppressed and Garnett a if ft Robty-were 
guilty of misconduct. There is no other const rut 7 ! ion that 
can be placed upon it. AND THAT'IS NOT ALL. Not 
content with finding for the defendant tlnv'JURY DID AN 
UNPRECEDENTED THINGS OUR MODERN JURIS¬ 
PRUDENCE in that they-addressed to the President of 

</V . . % 

the United States a message bjtterlv excoriating Garnett 
and Robb and askinjaj^fliat,.Jovdon be given a new trial or 
released. That message is so unusual, so interesting, so 
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unique and bringiijg-'such good news that it is reproduced 
below: /, < 




-> 


May 15, 1940. 


To the President of the’Ignited Mates: 




We, the undersigned, are menders of the.jury in the eases 

of suits by Leslie Garnett, Roger R<>Jjb anti Harry "Whelan 

against Macfaddcn Publications, Inc!"for having allegedlv 

— , ' • 

libelled them in a story in True Detective Magazine*. This 
told the story of Thomas Jordon, now serving life sentence 
for murder, after reprieve by the President of sentence of 
death. .Vv, 

The aimvc named lawyers, one of them formerly District 
Attornt^^the^TisU'ict of Columbia, another the assistant 
who prosecuted Jordon, and the third Jordon's counsel. 

* o* \ A 

claimed that fl^^articwlil^lcd them in its criticism of 
their handling of the tt^se, clia/ging them with suppression 
of evidence* and grossXneglige*iee.~ Our linding for the 
defendant is a clear indication of onr > 7 ews in the matter. 

In the trial there was presented tons tile evidence in 
the Jordon case, the evidence in the Barrett case, which 
was related thereto, and the statement.witnesses before 

v,r 

the Pardon Attorney. "We have not the slightest question 
that if all the evidence had been presented at Jordon's 
trial, it would have raised at least a reasonable doubt 
winch would have led to his acquittal. "We are clear that 
JrvflJon did not have a fair trial. We think this case is an 
^lustriwon of what happens to a poor man when a Dis- 
frfrt Attouiey is not solicitous to see justice done, and 
whenYiUp mmi i^. not properly defended. We respectfully 
request if Thomas Jordon cannot be given a new trial, 
that he be l'etausecT.'- 

RAE KADISOy. 280 Ft. Wash. Ave„ X. Y. 0. 

IKYING SKTL<m\ ‘262 l&stf Broadwav, X. V. C. 
NANCY A. BARZILA'Y, ITT) West End Ave., X. Y. (’. 
ROBERT MOSER, 345 W. End Ave., X. Y. 0., X. Y. 
ELISA BIAXCIIL 127 E. 106 St., X. Y. 0. 

WM. MEYER, 190 Riverside Dr. 

JAMES A. McDOXALD, 229 E. 62nd St. X. Y. Citv. 
JOIIX JAY CARLTON, 500 W. 177 St. 


8 


\ IRVIXG W. MODICK, 235 W. 84 St. 

SAJXYB T- UQHEXpotnY. 87th St, X. ¥*. 0. 

KDW. BELL MOOR, 140 AV/\57 St., X Y., X. Y. 
^RJA'XK COHEN, -714 W. 381 St., N- Y, r 

Therefore let us return again to page 21 of appellee’s 
brief where we find: 

“Was the motive to obtain for this appellant another 
trial or a fishing expedition to seek evidence or a 
defense in certain private litigation.” 

It is to lx* regretted that tin* present Lnited States At¬ 
torney,, Air. j^urr^n^uiAhi^issi^tantJ^Sli’. Krouse saw fit 
to si'^n their names to such an allegation. But tliev have 
signed it and of that there can be no doubt. Therefore 
counsel for appellant says in response that the wilful acts 
of an untutored United;States Attorney and his assist¬ 
ant at Jordon’s criminal trial is only a little less reprehen¬ 
sible than the careful and deliberative avfibn -of the present 
United States Attorney and his assistant in placing their 
stamp of approval upon such conduct. 

Much has been said in appellee's brief about the activi¬ 
ties of Mr. Holzworth in this case. Appellant does not 
attempt to condone or justify all of Ilolzworth's acts. In 
fact there is much to condemn and criticise. In fact one 
of the assignments of error relates to the failure of the 
trial judge to properly discipline this same Holzworth 
during the progress of the hearing. He is like a wild 
horse who cannot be brought into subjection. But neither 
appellant or appellant's counsel can close their eyes to the 
fact that this same Holzworth played a very, very major 
part in the saving of Jordon’s life when all seemed lost— 
and the Police Department and the United States Attorney 
marked the case “closed.” In what he has done he ren¬ 
dered a very distinct service to the cause of justice and 
both appellant and his counsel would be deserving of re- 
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proach if they failed to acknowledge that fact. Although 
appellant's counsel finds it impossible to work with Holz- 
wortli he does not attempt to minimize his ability. 

The Supreme Court in the recent case of Chambers et al. 
v. State of Florida . 309 United States 227, said: 

“Today as in ages past we are not without tragic 
proof that the exalted power of some governments to 
punish manufactured crime dictatorially is the hand¬ 
maid of tvrannv. Under our constitutional svstem 
• § • 

courts stand against any winds that blow as havens 
of refuge for those who might otherwise suffer because 
they are helpless, weak, outnumbered, or because they 
are non-conforming victims of prejudice and public 
excitement. Due process of law preserved for all by 
our Constitution commands that no such practice as 
that disclosed by this record shall send any accused 
to his death. Xo higher duty, no more solemn respon¬ 
sibility, rests upon this Court than that of translating 
into living law and maintaining this constitutional 
shield deliberately planned and inscribed for the bene¬ 
fit of every human being subject to our Constitution— 
of whatever race, creed or persuasion.” 

In conclusion we say that we have definitely established 
the proposition as to suppression of evidence and miscon¬ 
duct of the jury. A reading of the record will clearly dis¬ 
close the unfairness of Jordon's trial and the necessity 
for a new one. This matter will never down until all the 
evidence suppressed is given an opportunity to be weighed 
and appraised by a jury. 

We sav therefore that the order of the District Court was 
error and should be reversed. 

Respectfully submitted, 

James J. Laugiilix, 
Counsel for Appellant. 
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